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More on Human Rights 

I have just read two recent letters 
in the Bar Journal concerning hu- 
man rights and criticizing President 
Angones’ July/August column, “The 
Defense of Human Rights.” I think the 
only people with a “Peter Pan” attitude 
are the letter writers and not our new 
Bar president. 

You gentlemen seem to forget that 
this great nation is at war. You take the 
same attitude of so many of our citizens 
and think that because it is presently 
being fought on the other side of the 
world, it doesn’t affect you. Well, I've got 
news for you . . . the war is also being 
fought right here at home! 

You complain about the methods 
our government is using to combat 
an enemy that knows no borders, 
has no regard for the human rights 
you espouse, and, if given the chance, 
would certainly behead you in a public 
forum for being a lawyer standing up 
for other’s rights. 

What about the rights of those who 
were in towers one and two of the World 
Trade Center? What about the rights of 
those on board an aircraft just before 
it hit a Pennsylvania farm field or the 
side of the Pentagon? What about the 
rights of my brothers in the FDNY and 
my friends in the NYPD and PAPD 


Errata 


who gave their lives on 9/11? 

First responders all over the country 
have been training for more terrorist 
activities here at home: bombs, nuclear 
devices, chemical weapons, biological 
weapons, conventional attacks, all in 
the arsenal of our enemy and ready 
for use if given the opportunity here 
in the USA. 

Please don’t talk to me about war- 
rantless wiretaps, prisoners in Guan- 
tanamo, etc. Those “people” you talk 
about in Guantanamo get three meals 
a day, the right to pray as they wish, 
and the right to continue to live. The 
same rights were not given to our 
citizens who died on 9/11 and all those 
who have been tortured and executed 
by Islamic fundamentalists around 
the world. Our enemies are more in- 
tractable and fanatical than the Nazis 
were in World War II. 

You gentlemen had better wake up 
to reality before you have to make a 
choice of becoming devout Muslims (as 
the fundamentalists define it) and giv- 
ing up your careers as defenders of the 
masses or having your heads removed 
in front of your family and friends by 
a sword or knife. 


ALEXANDER L. KaPLan, 
Lt. Col. USAF Auxiliary 


In the November President’s Page, “Giving More Than Thanks,” the founder of St. 
Augustine was incorrectly identified as Pedro Martinez de Aviles. His correct name 
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PRESIDENT S PAGE 


by Francisco R. Angones 


“Blessed Are the Peacemakers” 


hat do Abraham Lin- 
coln and Mohanda Ma- 
hatma Gandhi have in 
common? 

All were lawyers who used their 
education, social standing, and skills 
to negotiate peaceful solutions to hu- 
man conflict. 

We can learn by their example, as 
we work to raise the bar on profes- 
sionalism and, as a bonus, the quality 
of life of lawyers. To seek justice, we 
do not have to destroy our opponents. 
To resolve problems, we need not suit 
up as hired-gun warriors. 

Blessed are these peacemakers, for 
they shall show us our worth. 

Our true worth as lawyers should 
not be measured by the obsessive 
counting of billable hours, churning 
cases to generate fees, trolling for 
well-heeled clients, or winning at all 
costs. 

When the practice of law is viewed 
primarily as a vehicle for financial 
success, rather than helping others 
solve their problems as amicably as 
possible, our profession takes a hit. 

Consider the words of Gandhi, 
from his 1954 autobiography, The 
Story of My Experiments with Truth, 
in which he described how he con- 
vinced his client, who had prevailed 
at arbitration, to accept payments 
on the installment plan rather than 
insisting on a lump sum that would 
send his opponent into bankruptcy: 

“My joy was boundless. I had learnt 
the true practice of law. I had learnt 
to find out the better side of human 
nature and to enter men’s hearts. I 
realized the true function of a lawyer 
was to unite parties driven asunder. 
The lesson was so indelibly burnt 
into me that a large part of my time 
during the 20 years of my practice 
as a lawyer was occupied in bringing 


about private compromises of hun- 
dreds of cases. I lost nothing thereby 
— not even money, certainly not my 
soul.” 

Take Lincoln’s famous advice, 
when he said in 1850: “Discourage 
litigation. Persuade your neighbors 
to compromise whenever you can. 
Point out to them how the nominal 
winner is often a real loser — in fees, 
expenses, and waste of time.” 

Of course, we should zealously 
advocate for our clients and litigate 
when negotiations fail. But true 
advocacy means helping people 
avoid disputes in the first place and 
resolving problems without causing 
greater harm. Rather than focusing 
on winning a war, we should learn 
and perfect the skills of listening, me- 
diating, and negotiating. We should 
become warriors only as a last resort, 
and even then, play fair. 

It is within our power as lawyers to 
help heal. And that includes healing 
ourselves. 

A Johns Hopkins University study 
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showed lawyers ranked highest in 
depression among 104 professions, 
and three times the average for the 
general population. 

At the core of our profession’s dis- 
satisfaction is what Steven Keeva, 
editor of the ABA Journal, described 
in his book Transforming Practices: 
Finding Joy and Satisfaction in the 
Legal Life (1999, McGraw-Hill): 
Lawyers feel “trapped in lavishly 
furnished cells” in a “culture that 
values winning to the exclusion of 
everything else.” 

Collegiality and civility, he said, 
are “two much-mourned casualties 
of contemporary practice.” 

Let us remember the pleasures of 
practicing law, when a handshake and 
a person’s word are as good as a signed 
contract. Let us teach each other the 
power of listening and understanding 
before pouncing to file suit. 

Let us remember that foremost we 
must serve our client’s best interest, 
not our own. 

There will be business enough to 
go around for all of us, and we will 
attract the best and brightest to our 
fold. 

As peacemakers, we as lawyers 
have a prime opportunity to be good 
persons. 

We may not go down in history as 
one of America’s greatest presidents 
or a revered spiritual leader of India. 

But we can earn a decent living, 
while living decently and respecting 
ourselves. God bless you. 
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Proceed nith Caution 
The Effect Disciplinary 


Determinations on Civil Suits 
Involving Engineers 


by Jonathan Yi 


n Florida, disciplinary proceedings' against a pro- 

fessional engineer routinely begin after the Florida 

Board of Professional Engineers receives a uniform 

complaint form from a citizen reporting that an 
engineer has violated certain licensing statutes.” After a 
citizen files the complaint — asserting that property dam- 
age was sustained as a result of the engineer’s deficient 
work, for example — the citizen may open a civil suit based 
on the same underlying facts. The initiation of a civil suit 
compounds the already complex nature of disciplinary 
proceedings and gives rise to a host of questions concerning 
the range of evidentiary effect that prior administrative 
determinations may have on subsequent civil suits involv- 
ing the engineer. 

This article aims to clarify that range by examining 
statutes and case law that impose parameters on the ef- 
fect that administrative determinations may have on civil 
suits. Starting with a list of governing statutory provisions 
and rules, the article will proceed with an overview of 
the disciplinary process involving an engineer. Next, the 
preclusive effect of administrative determinations will be 
considered, followed by a discussion of whether such de- 
terminations may have evidentiary, though not preclusive, 
effect in subsequent civil suits. This part of the discussion 
will culminate in the development of a partial evidentiary 
framework that can be used to better assess the impact that 
disciplinary determinations may have on civil suits. Finally, 
the article will examine the procedural and substantive 
considerations that should accompany the representation 
of an engineer throughout the disciplinary process. 


The focus of this article is limited to concerns associated 
with representing professional engineers. Nevertheless, 
the principles discussed here may be applicable to the 
disciplinary process of other design professionals, and to 
a lesser extent, other licensed professionals in Florida. 


Standards Governing the Disciplinary Process 

A solid grasp of the interplay between a complex set of 
applicable statutes and rules is necessary to represent the 
engineer effectively throughout the disciplinary process. A 
partial list of the governing standards includes: 

1) Administrative Procedure Act, F.S. Ch. 120, and the 
Model Rules of Procedures; 

2) FS. Ch. 455, which outlines administrative disciplin- 
ary procedures applicable to professionals in Florida under 
the jurisdiction of the Department of Business and Profes- 
sional Regulations (department); 

3) FS. Ch. 471, under which engineers are regulated; 

4) Rules* promulgated by the Florida Board of Profes- 
sional Engineers (board) to implement statutory provi- 
sions;* and 

5) Rules® governing the Florida Engineers Management 
Corporation (FEMC), which provides administrative, 
investigative, and prosecutorial services on behalf of the 
board. 

Additionally, because disciplinary proceedings — which 
may result in revocation or suspension of licenses — are 
penal in nature,* certain safeguards have been extended to 
the professional. These include the right to remain silent 
pursuant to the U.S. Constitution and the Florida Con- 
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stitution,’ as well as the right to the 
representation and advice of counsel 
or other qualified persons." 


An Overview of the Disciplinary 
Process 

The disciplinary process will likely 
unfold in the following manner. After 
a complaint is filed with the board, 
FEMC is required to investigate and 
determine legal sufficiency of the al- 
legations within 30 days of receipt 
of the complaint.’ A complaint is le- 
gally sufficient if it contains ultimate 
facts showing that there has been “a 
violation of [F.S. Ch. 455], of any of 
the practice acts ... regulated by the 
department, or of any rule adopted by 
the department or [the] board.”'” If the 
complaint is legally sufficient, FEMC 
must furnish the engineer with a copy 
of the complaint that resulted in the 
initiation of the investigation within 
15 days.'' The engineer then has the 
opportunity to respond to the charges 
within 20 days after service of the 
complaint.'* At this point, a basic in- 
vestigative hearing may be conducted 
to obtain relevant information."’ 

Upon completion of the investiga- 
tive process, FEMC prepares and 
submits to the probable cause panel 
an investigative report, which con- 
tains findings and recommendations 
as to whether probable cause exists to 
warrant further agency action.'* Next, 
the panel — composed of three board 
members or two board members and 
one former board member — examines 
FEMC’s investigative file and decides 
whether probable cause exists within 
30 days.'? The board may then direct 
the department to file an administra- 
tive complaint against the engineer 
in accordance with FS. Ch. 120."° The 
department may decline this instruc- 
tion if it determines that probable cause 
finding was unwarranted." In such cir- 
cumstances, FEMC may prosecute the 
administrative complaint in accordance 
with FS. Ch. 120."* Before an adminis- 
trative complaint is filed, however, an 
engineer must have the opportunity to 
repudiate the charges and correct any 
deficiencies contained in the record. An 
administrative complaint filed without 
first satisfying this requirement is sub- 
ject to immediate dismissal." 

An engineer desiring to contest the 


charges may try his or her case in 
a formal or an informal proceeding 
pursuant to FS. §120.57(1) and (2), 
respectively.” A formal hearing “shall 
be held pursuant to [C]hapter 120 if 
there are any disputed issues of mate- 
rial fact.””' A formal hearing is granted 
only upon a showing that a dispute as 
to material facts exists.” Conversely, 
an informal hearing may be held if 
the engineer does not dispute the 
material facts in the administrative 
complaint, and may only be used to 
present information to mitigate the 
seriousness of the charges.”* Under 
each, parties have an opportunity to 
“confront each other at a common time 
and situs and present evidence, legal 
authority, and argument in support 
of their respective positions.”** Other 
differences exist as well. 

Formal hearings, which resemble 
a trial,” are directed to the Division 
of Administrative Hearings (DOAH), 
where an administrative law judge 
may make factual findings and provide 
the board with the recommended dis- 
position or penalty.” At the conclusion 
of a formal hearing, a recommended 
order is submitted to the board. The 
parties have 15 days to submit written 
exceptions to the recommended order.” 
The board may adopt the recom- 
mended order as the board’s final order, 
but also has the authority to modify or 
reject certain conclusions of law upon 
a review of the entire investigative 
file.** The board has 90 days to render 
a final order after submission of the 
recommended order.” 

Informal hearings offer a less struc- 
tured method of dispute resolution, 
and “in proper application will afford 
full relief faster and more conve- 
niently.”* Section 120.57(2) does not 
explicitly delineate procedural rights 
of the parties. Nevertheless, general 
rules applicable to proceedings that 
affect substantial interests still ap- 
ply, and pursuant to FS. §120.569, a 
recommended order will follow the 
conclusion of an informal proceeding. 
The board must adopt or reject as its 
final order within 90 days under FS. 
§120.569(1) unless the time period is 
waived or extended. Regardless of 
whether a formal or informal hearing 
is employed as the method of adjudi- 
cation, a party adversely affected by 
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agency action is entitled to judicial 
review.”! 


Preclusive Effect of 
Administrative Findings on 
Subsequent Civil Suits 

The threshold question is whether 
factual or legal determinations ren- 
dered by an agency during the disci- 
plinary process can preclude litigation 
of certain claims or issues in the civil 
suit under the doctrines of collateral 
estoppel or res judicata. Generally, 
collateral estoppel “bars relitigation 
of the same issues between the same 
parties in a different cause of action,” 
while res judicata “bars relitigation 
of the same cause of action between 
the same parties.” Disciplinary pro- 
ceedings are penal in nature, and are 
conducted to police licensing require- 
ments of professionals.** As such, the 
purpose of disciplinary proceedings is 
inherently different from the purpose 
of civil proceedings, and this distinc- 
tion arguably precludes the applica- 
bility of res judicata — which requires 
that causes of action be identical in 
nature. Collateral estoppel, however, 
has been successfully employed in 
other jurisdictions as a mechanism to 
preclude civil litigation of those com- 
mon issues, points, and questions that 
were presented and determined dur- 
ing an administrative proceeding.”** 

In Florida, a party seeking to invoke 
the collateral estoppel has the burden 
to establish the following require- 
ments: 1) the issue being litigated is 
identical to the issue previously liti- 
gated between the same parties; 2) the 
issue was actually and fully litigated; 
and 3) final decision was rendered in 
a court of competent jurisdiction.** The 
mandate that the parties between the 
two proceedings be identical is not an 
absolute bar to application of collat- 
eral estoppel, as one may be deemed 
a participant to the prior litigation “if 
the party is bound by the final judg- 
ment entered to the same extent as the 
named parties.” This is also known as 
the doctrine of mutuality.” 


Final Administrative Orders 
and Collateral Estoppel 

Against this background, in 
Stogniew v. McQueen, 656 So. 2d 917 
(Fla. 1995),** the Florida Supreme 
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Court answered a certified question 
whether the department’s final order 
relating to a marriage and family 
therapist’s misconduct toward a pa- 
tient may be used as conclusive proof 
in a subsequent civil action arising 
under the same set of operative 
facts. 

Answering in the negative, the court 
opened its analysis by noting that his- 
torically, collateral estoppel has only 
been used to preclude subsequent 
litigation of an identical issue previ- 
ously litigated by the same parties, 
or those in privity with the parties. 
The court then rejected the plaintiff's 
argument that Florida had abandoned 
the mutuality requirement, and also 
dismissed her alternative contention 
that the mutuality requirement was 
satisfied because she had been “virtu- 
ally represented” by the department 
in the underlying administrative 
action against the professional. The 
court considered this argument flawed 
because although the plaintiff “was 
clearly interested in being vindicated 
by the administrative proceeding, she 
could not have been bound by the 
outcome.”*” 

The trend in other jurisdictions has 
been to relax the mutuality require- 
ment.*® In stark contrast, Florida 
cases decided after Stogniew indicate 
that lower courts are heeding — and 
not departing from — the Florida 
Supreme Court’s firm declaration that 
“we are unwilling to follow the lead of 
certain other states and of the federal 
courts in abandoning the require- 
ments of mutuality in the application 
of collateral estoppel.”*! The effect of 
Stogniew and its progeny is that final 
orders rendered by the department 
will not conclusively determine any 
identical issues during subsequent 
civil litigation. 


Nonfinal Administrative Orders 
as Evidence 

Stogniew, however, leaves open the 
possibility that nonfinal orders may 
be admitted as evidence, and, thus, 
affect the course of a subsequent civil 
suit. That possibility was extensively 
explored in Dykes v. Quincy Telephone 
Co., 539 So. 2d 503 (Fla. 4th DCA 
1995), where the court distinguished 
the admissibility of final and nonfi- 


nal orders, and ruled that only final 
orders may be properly admitted 
as evidence. In so ruling, the court 
created a framework for assessing 
the admissibility of administrative 
determinations as evidence in civil 
cases. 

In Dykes, the key question was 
whether the trial court had erred in 
granting the defendant’s motions for 
summary judgment on the basis of 
DOAH’s recommended orders which 
were attached to the pleadings. The 
court reversed, noting that recom- 
mended orders amounted to “inad- 
missible evidence which should not 
have been considered by the lower 
court.””” Specifically, the court found 
that recommended orders, as hearsay, 
could not be judicially noticed pursu- 
ant to FS. §90.202(5) because they 
were not “final.”** Consequently, the 
court noted that “the only conceivable 
basis on which they could be admit- 
ted into evidence is pursuant to [F:‘S.] 
§90.803(8),”** which identifies two 
types of hearsay exceptions: those 
records, reports, written statements, 
or compiled data of public agencies 
“setting forth activities of the office or 
agency, or matters observed pursuant 
to duty imposed by law as to matters 
which there was a duty to report.” 

The court found that DOAH’s rec- 
ommended orders do not fall under 
the public records hearsay exception 
because DOAH is not an agency 
within the meaning of FS. §90.803(8) 
but rather a quasi-judicial entity that 
does not have the policy-making au- 
thority of an administrative agency. 
The court then buttressed its conclu- 
sion by noting that the nonfinal orders 
lack the requisite trustworthiness 
necessary for admission as evidence. 


A Partial Evidentiary Framework 
for Admission of Administrative 
Determinations 

Stogniew and Dykes establish that 
administrative determinations will 
not prevent relitigation of identical 
issues in civil proceedings, but may 
be introduced as evidence if certain 
requirements are met. As noted in 
Dykes, final orders are subject to 
judicial notice by courts pursuant to 
FS. §90.202(5). Alternately, nonfinal 
orders may be admitted as evidence 
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only if they fall under the public re- 
cords exception to the hearsay rule. 

e Judicial Notice of Final Orders 

Judicial notice is the method by 
which the court informs itself of 
particular facts during a case, and 
a matter judicially noticed is taken 
as true without resorting to use of 
formal evidentiary proof.** Although 
a trial court is entitled to take ju- 
dicial notice of certain records, such 
records “are still subject to the same 
rules of evidence to which all evidence 
must adhere,”’ which, for example, 
means that judicial notice of a depo- 
sition does not “render all that is in 
it admissible.”“*Accordingly, even if 
the civil court takes judicial notice 
of the final order, counsel represent- 
ing the engineer should ensure that 
all factual findings and conclusions 
contained therein are admissible 
pursuant to the rules of evidence and 
in the alternative, make objections 
where applicable. 

¢Nonfinal Orders and the Public 
Records Hearsay Exception 

As exemplified in Dykes, no final 
orders must be rendered by an agency 
within the meaning of FS. §90.803(8) to 
have evidentiary effect in a subsequent 
civil proceeding. Moreover, admissibil- 
ity of nonfinal orders is restricted by 
requirements in F:‘S. §90.803(8) — that 
the documents or writings be either 1) 
activities of an agency or 2) matters 
observed pursuant to a legal duty to be 
admitted under public records hearsay 
exception. The former exception has 
been construed to include only data and 
information that are recorded as part of 
routine recordkeeping of a public office 
or agency, such as accounting records” 
and records of occupational licenses.*” 
As such, it is doubtful that nonfinal 
orders, which may contain factual 
findings and legal conclusions, will be 
admissible under this exception. 

It is less clear, however, whether 
nonfinal orders may be admissible 
under the latter exception as matters 
observed pursuant to a legal duty. 
On one hand, courts have recognized 
that certain reports containing opin- 
ions and conclusions — such as the 
contents of an investigative file of 
the department*! — may be admit- 
ted as matters observed pursuant to 
a legal duty. On the other hand, the 
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1. was a quiet afternoon when my office door 
opened. The expression on the guy’s face told me he 
had problems — big ones. 


“Schoolcraft, I need your help,” he said. “Every time 
I get a new case, all I do is cut and paste, cut and 
paste. Drafting documents that way is killing me 
and my practice. It’s all I have time to do.” 


“Sit down, friend,” I said. “I know exactly what you 
need...” 


“You're not the only attorney with a terminal case 
of cut and paste,” I continued. “There’s a lot of 

it going around. But, attorneys keep do- 
ing it because they don’t know there’s 
a better way.” 


I turned my computer monitor so he 
could see the screen. 


“Take a look at ProDoc,” I said. 
“It has all the forms you need. 
Enter the client and case infor- 
mation and answer the ques- 
tions ProDoc asks. There’s no 
cut and paste at all. In fact, you only 
have to type information one time and 
ProDoc automatically uses it in every 
document for the entire case.” 


I showed him how it worked. 


“That’s incredible,” he said, amazed at ProDoc’s 
ability to quickly create multiple documents. “I 
had no idea document automation could be so easy 
— and fast! They have every form I need and all I 
have to do is enter the new case information and 
answer a few questions. How do you know so much 
about ProDoc?” 


“Tt’s a little secret of mine,” I said. “When I was 
practicing law, all I did was paperwork — just like 
you. Then I found out a lot of my friends had the 
same problem, so I created ProDoc to help solos and 


small firms compete — and win — against the big 


guys.” 


He left and I thought that was the end of it, but a 
couple weeks later the phone rang. 


“Al, I gotta thank you. You’re a genius! I’m saving 
tons of time using ProDoc. It does everything you 
said it would — and lots more! 


“‘Tve caught up on all my paperwork. I have enough 
time to look for new clients and run 
my practice more efficiently. I 


Cut 5 Lag even have my legal assistant us- 
£. 4825 te ing it. He drafts the forms and all 


I have to do is review them. 


“And guess what? I just got a free 

update. The ProDoc staff of more 

than 20 attorney-programmers 
reviews legislation, case law, and 
agency rulings. They keep all my 
forms up-to-date, so I don’t have 
to.” 


“So getting ProDoc was the right thing 
to do, eh?” I said. “How do you like the 


subscription plan?” 


“It’s great,” he replied. “I have everything I need, 
plus free training and technical support and the 
subscription costs me less than one billable hour a 
month. It’s a sweet deal.” 


And that’s the skinny on the terminal case of cut 
and paste. 


It doesn’t take a detective to figure out that ProDoc 
is a great time-saver for small law firms and solo 
practitioners. So, what are you waiting for? Call 
800-759-5418 to get ProDoc for yourself. And tell 
em Al sent you... 
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Florida Supreme Court ruled in Lee v. 
Department of Health and Rehabili- 
tative Services, 698 So. 2d 1194 (Fla. 
1997), that public reports containing 
“evaluations or statements of opinion 
by a public official are inadmissible” 
under this hearsay exception. 

e Effect of Stogniew and Dykes 

Taken together, Stogniew and Dykes 
suggest that an engineer’s election of 
an adjudicatory medium — a formal 
or an informal hearing to dispose of 
the disciplinary charges — may alter 
the evidentiary effect that an admin- 
istrative determination may have in a 
subsequent civil suit. As a foreground, 
if a formal hearing is selected, the 
matter is first directed to DOAH, 
where an administrative judge makes 
findings of fact and provides the board 
with a recommended order. The board 
then issues a final order. For an engi- 
neer, a formal hearing affords greater 
protection in subsequent civil suits 
because any nonfinal order issued by 
DOAH may have no evidentiary effect 
on the civil case until a final order is 
issued by the board. This conclusion 
is grounded in Dykes, where the court 
ruled that DOAH’s recommended or- 
der was not admissible as evidence be- 
cause DOAH is not an agency within 
the meaning of FS. §90.803(8). 

In contrast, an informal hearing 
is conducted before a member of the 
board and does not involve DOAH. 
Upon conclusion of the hearing, the 
board member sends a recommended 
order to the board to adopt as a final 
order. Thus, in accordance with Dykes, 
a nonfinal order rendered after an 
informal proceeding passes the first 
hurdle toward evidentiary effect be- 
cause the board is a public agency™ 
within the meaning of FS. §90.803(8). 
These orders may then be given evi- 
dentiary effect if a court determines, 
for example, that Lee is not dispositive 
on the issue of the admissibility of 
administrative orders and finds that 
the board’s nonfinal orders do in fact 
fall within the public records hearsay 
exception as matters conducted pur- 
suant to a legal obligation. Indeed, the 
disparate evidentiary results tied to 
formal versus informal proceedings 
suggest that trying a disciplinary 
case in one medium over another is 
not simply a matter of convenience, 


but rather a strategy that can have 
far reaching consequences in a sub- 
sequent civil suit. 

e Evidentiary Effect of the Complaint 

Pursuant to FS. §455.225(10), any 
complaint filed against a professional 
regulated by the department — in- 
cluding engineers — that did not re- 
sult in a finding of probable cause, and 
any information gathered during the 
investigation process are protected 
from public disclosure granted that 
the engineer did not waive confiden- 
tiality rights. The intent behind this 
provision is to protect the profes- 
sional from the “public’s discovery of 
unfounded complaints, or complaints 
without probable cause that might do 
irreparable damage” to the reputa- 
tion of a professional. 

e Evidentiary Effect of Settlement 
Agreements 

The option to settle pending disci- 
plinary charges usually arises after 
FEMC has filed an administrative 
complaint against the engineer. If an 
agreement is reached between the 
engineer and FEMC, the proposed 
settlement agreement is directed to 
the board for approval and incorpo- 
ration into a final order. Currently, 
no Florida cases appear to address 
what evidentiary treatment a court 
should give to a settlement agree- 
ment reached between a professional 
regulating body and the professional 
to dispose the pending disciplinary 
charges. Moreover, it is uncertain 
whether a court would judicially no- 
tice, pursuant to F.S. §90.202(5) and 
Dykes, a final order which incorpo- 
rates the settlement agreement. 

Existing cases, however, do point 
to a possible outcome. Florida courts 
have often precluded the introduc- 
tion of a settlement agreement as 
probative evidence. For instance, in 
Eastman v. Flor-Ohio, Ltd., 744 So. 
2d 499 (Fla. 5th DCA 1999), the court 
affirmed a trial court’s denial of a de- 
fendant’s request to introduce a settle- 
ment agreement from an underlying 
action into evidence, finding that the 
trial court had not abused its discre- 
tion because the “probative value of 
the agreement was outweighed by its 
potential prejudicial effect.” Other 
courts have found that admission of 
a settlement agreement constitutes 
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prejudicial error® warranting a new 
trial.*’ Moreover, even the admission 
of testimony relating to compromise 
and settlement of a prior claim has 
been found to amount to reversible 
error.*® While such findings relate to 
settlements between private parties, 
Eastman and others suggest that at 
the very least, courts will be recep- 
tive to the possibility that settlement 
agreements made with the board 
should also be subject to exclusionary 
principles. 

Other considerations attach when 
a settlement agreement entered into 
with FEMC is approved by the board 
and is incorporated into a final order. 
Because a court contemplating the 
admissibility of this type of a final 
order must reconcile the tension 
between ES. §90.202(5) — which al- 
lows for judicial notice of final orders 
— and cases such as Eastman, which 
supports an exclusionary outcome, it 
may be advisable to seek a declara- 
tory judgment from the court as to 
the admissibility of the final order 
containing the settlement agreement 
pursuant to FS. §86.021. Counsel rep- 
resenting the engineer should make 
objections where possible, and prepare 
a motion in limine to exclude the final 
order. 

Existing case law provides only a 
limited framework for a full under- 
standing of the evidentiary effect of 
administrative determinations on 
subsequent civil suits. The compart- 
mentalization of statutes and rules 
pertaining to the administrative dis- 
ciplinary process, coupled with evolv- 
ing legal parameters surrounding the 
evidentiary effect of agency deter- 
minations on subsequent civil suits, 
mandates that careful attention be 
given to each step of the administra- 
tive disciplinary process to defend the 
engineer successfully. The following 
are some of the considerations that 
should accompany the representation 
of a prosecuted engineer. 


Procedural and Substantive 
Considerations 

¢ Right to Remain Silent 

A respondent to an administrative 
disciplinary proceeding may not be 
compelled to testify against oneself, 
or comply with discovery procedures 
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that may be considered as testify- 
ing against one’s interests.*® Given 
the uncertainty accompanying the 
limited framework for weighing the 
evidentiary effect of administrative 
determinations, as discussed above, 
an engineer should be careful not to 
discuss the pending administrative 
charges with agency officials involved 
in the adjudication process since in- 
criminating statements may have evi- 
dentiary effect as admission of a party 
in the administrative and civil suits. 
Also, the engineer or the engineer’s 
counsel should not voluntarily submit 
any documents or records pertaining 
to the charges prior to determining 
the evidentiary consequences as- 
sociated with the production of such 
documents. 

Discovery 

After an administrative complaint 
is filed against the engineer, discov- 
ery should be conducted to determine 
the board’s grounds for disciplinary 
action pursuant to F.'S. Ch. 119 and 
the Florida Rules of Civil Procedure. 
Discovery, including interrogatories 
and requests for production, may be 
used to inquire into the reason and 
motive for the initiation of admin- 
istrative disciplinary proceedings. 
Information gathered through the 
discovery process may be used as 
the grounds for dispositive motions 
for lack of probable cause, and also 
may be used to shape the course of 
the engineer’s litigation strategy. Any 
defects should be raised immediately 
in a motion to dismiss the adminis- 
trative complaint to avoid waiver of 
the defect. 

Validity of the Administrative 
Complaint 

An administrative complaint need 
not possess the technical attributes 
of a civil or criminal complaint, even 
though license disciplinary proceed- 
ings are penal in nature.® Errors in 
the administrative complaint that 
do not result in injustice or unfair- 
ness do not constitute grounds for 
reversal,®! and a motion to dismiss 
based on vagueness, for example, may 
result only in the amendment of the 
administrative complaint. Neverthe- 
less, the administrative complaint 
should contain specific allegations 


and facts so that the engineer can. 


be cognizant of the precise grounds 
for the administrative complaint 
and formulate appropriate defense 
strategies. 

© Choice of Law 

Stogniew suggests that collateral 
estoppel principles will not operate to 
bind subsequent civil suits based upon 
prior administrative determinations 
in Florida. However, other jurisdic- 
tions favor the approach of giving 
estoppel effect to administrative de- 
terminations, which may dramatically 
affect the outcome of a subsequent 
civil litigation. Thus, to the extent 
applicable, an engineer entering into 
an agreement for services should 
examine the choice of law clause 
contained in the agreement and 
weigh the evidentiary consequences 
of being bound by laws of a particular 
jurisdiction. Admittedly, this strategy 
will not affect a civil suit brought by a 
complainant who is not in contractual 
privity with an engineer. Still, it may 
work to reduce risk of liability in suits 
between contracting parties. 


Conclusion 


The difficulties posed by disciplin- 
ary proceedings are compounded 
when a related civil suit is also filed. 
This sequence of events triggers 
novel questions related to the eviden- 
tiary effect that a prior administrative 
judgment may have on the civil case. 
Existing authorities lend themselves 
to the construction of only a partial 
framework to assess the evidentiary 
effect of administrative determina- 
tions on civil proceedings. Thus, the 
engineer must approach the adminis- 
trative disciplinary process with much 
care and attention in order to avoid 
unintended consequences in another 
forum.O 


See Stat. §471.033(1)(g) (2007) 
(stating that disciplinary action may be 
taken against an engineer for “[e]ngaging 
in fraud or deceit, negligence, incompe- 
tence or misconduct, in the practice of 
engineering”). See also Fa. ADMIN. R. 
61G15-19.001(6)(b) (2007) (defining what 
constitutes “misconduct” in the practice of 


Take Your Seat 
at the Global Table 


Qualify as an English Solicitor 


* Increase your revenues fourfold 
* Attract and retain top associates 


* Rely on stateside dual-qualified attorneys rather than 
more expensive overseas counsel 


* Create a legal workforce capable of taking on foreign 


assignments 


¢ And open the doors to practice in 48 countries! 


Register for the Qualified Lawyers’ Transfer Test / Earn CLE credits 
Visit www.QLTT.com or call 800-430-3588 


Test venues: NY, Chicago, LA, Houston, Miami Oxford, London 


QLTTInternational 


Qualifying US Attorneys to Practice Overseas 


Oxford Institute 
of Legal Practice 


THE FLORIDA BAR JOURNAL/DECEMBER 2007 17 


| on 4 * Official qualifying transfer exam of the Law Society of England & Wales : 


engineering). 
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3 See Fia. Apmin. Cope Chs. 61G15-18 
through 37 (2007). 

4 See Fia. Stat. §471.008 (2007) (“The 
board has authority to adopt rules pursu- 
ant to ss. 120.536(1) and 120.54 to imple- 
ment provisions of this chapter or chapter 
455 conferring duties upon it.”). 

5 See Fia. Star. §471.038 (2007) entitled 
“Florida Engineers Management Corpo- 
ration Act”; see also ApMin. Cope R. 
61G15-37.001 (2007) (outlining additional 
duties of FEMC). 

§ See Taylor v. Department of Profession- 
al Reg., 534 So. 2d 782, 784 (Fla. 1st D.C.A. 
1988)(physician disciplinary proceedings 
are penal in nature); see also McDonald 
v. Department of Professional Reg., Bd. of 
Pilot Commissioners, 582 So. 2d 660, 663 
n. 2(Fla. 1st D.C.A. 1991) (license revoca- 
tion or suspension proceedings are penal 
in nature) (citing State ex. rel. Vining v. 
Florida Real Estate Comm’n, 281 So. 2d 
487, 491 (Fla. 1973)). 

7 Compare, e.g.,Vining, 281 So. 2d at 
492 (extending the right to remain silent 
under the U.S. and Florida constitutions 
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Scott v. Department of Professional Reg., 
603 So. 2d 519, 520 (Fla. 1st D.C.A 1992) 
(setting aside the department’s license 
suspension of a nurse who did not ap- 
pear at hearing or respond to complaint 
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v. Department of Professional Reg., 463 So. 
2d 215 (Fla. 1985) (privilege against self- 
incrimination inapplicable to proceedings 
to determine a physician’s mental or 
physical fitness to practice medicine). 

8 See Fia. Stat. §120.62(2)(2007) (pro- 
viding that “[aJny person compelled to 
appear, or who appears voluntarily, before 
any presiding officer or agency in an in- 
vestigation or in any agency proceeding 
has the right, at his or her own expense, to 
be accompanied, represented, and advised 
by counsel or other qualified representa- 
tives.”). This is not a constitutional right. 
See Thompson v. Department of Profes- 
sional Reg., Bd. of Medical Examiners, 
488 So. 2d 103, 105 (Fla. 1st D.C.A 1986) 
(licensee is not prevented from assistance 
of counsel, but does not have a constitu- 
tional right to counsel)(quoting Woodham 
v. Williams, 207 So. 2d 320 (Fla. 1st D.C.A 
1968)). 

See Fra. Apmin. Cope R. 61G15- 
37.001(1) (2007). 

10 See Fra. Stat. §455.225(1)(a) (2007). 

See Fia. ApMIN. Cope R. 61G15- 
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sional Reg., Div. of Real Estate v. Toledo 
Realty, Inc., 549 So. 2d 715, 716-17 (Fla. 
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14 See Fia. Stat. §455.225(2) (2007). 

See Fia. Stat. §455.225(4) (2007). 
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broker). 
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tadata 


by Nicole O’Neal 


he complexities of electronic discovery (e-discov- 

ery) are leading to disputes regarding the scope of 

discovery, the form of production, and the protec- 

tion of privileged and confidential information. 
Since there is an established trend toward a greater de- 
pendence on electronically stored information, as opposed 
to paper documents,' pressure is growing for the creation 
of solutions and rules to promote uniformity in this area 
of the Florida Rules of Civil Procedure and the Rules of 
Professional Conduct. Consequently, ambiguity regarding 
the disclosure of metadata is becoming a prominent issue 
throughout Florida’s legal community.? Metadata, which 
is often referred to as “data about data,” is information 
that becomes embedded within an electronic document, 
sometimes invisibly, often providing all of the document’s 
history and changes.’ Its growing importance is reflected in 
the fact that it has recently become the topic for continuing 
legal education seminars.‘ 

The purpose of this article is to consider the likelihood 
that metadata will become discoverable in Florida, and 
if so, to what extent. The article will assess the possible 
effects this could have on inadvertent disclosure, the duty 
to preserve, and the duty to disclose by considering recent 
measures of The Florida Bar Professional Ethics Commit- 
tee and the findings of federal courts when applying the 
Federal Civil Procedure Rules.* Federal courts have found 
that there is not only a duty to preserve metadata,° but also 
a duty to disclose it’ under Federal Civil Procedure Rules 
34 and 26, respectively. Furthermore, failure to comply with 


these rules has resulted in sanctions from the courts.* The 
Florida Supreme Court may determine that metadata is 
discoverable, at least in cases where metadata is necessary 
to the functionality of discoverable documents or where the 
metadata itself is at issue.® The Florida Bar and Supreme 
Court are currently in the process of developing rules to 
govern e-discovery, and these rules will play a crucial role 
in determining how metadata affects future litigation in 
this state.'° 


Metadata: A Brief Definition 

The official definition of metadata is “information about 
a particular data set which describes how, when, and by 
whom it was collected, created, accessed, modified and 
how it is formatted.”"! In general, metadata occurs within 
word processing, spreadsheet, and presentation programs.” 
Although there is usually less metadata within Corel Word- 
Perfect or Adobe Acrobat PDF documents, it is certainly 
still there."* 

One important question to consider is what exactly 
remains in a document after it is saved and e-mailed to a 
client or opposing counsel? Many times it is simply innocu- 
ous, albeit embarrassing, information that does not breach 
any privilege.'' However, metadata can routinely reveal 
the original authors of the document, the firm name, the 
computer name of the drafting computer, the file location 
on the drafting computer, document revisions and ver- 
sions, file properties, hidden text, hyperlinks, initials of 
the drafter, network or server name of the firm, undo/redo 
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history, comments on the document, 
and tracked changes." Clearly, a sig- 
nificant portion of this information 
should be kept confidential. 

The most vulnerable part of the 
Microsoft suite of applications is the 
“track changes” tool, most commonly 
used in Microsoft Word.'* When this 
feature is turned on, the word proces- 
sor will save all modifications that 
are made to a document in an easy- 
to-read format, which could permit 
the opposing side to discern exactly 
what was in the mind of the document 
drafters throughout negotiations and 
pleadings.'’ In the legal realm, this 
tool can create more harm than good. 
As such, it seems preferable to turn 
the tool off completely, specifically 
remove it from a document before it 
is e-mailed, or avoid utilizing e-mail 
to send the document to opposing 
counsel.'* 

Unfortunately, unlike the Word 
“track changes” feature, most meta- 
data is additional text and can be 
invisibly and unavoidably stored 
within a document.'? One quick way 
to make this invisible text appear is to 
take any Word document and open it 
in the Notepad program included with 
every release of Microsoft Windows.” 
Once a Word document is opened in 
Notepad, it is immediately apparent 
that, in addition to the written text 
within the document, there is a large 
amount of seemingly arbitrary letters 
and symbols. Much of this nonsensical 
text is in fact metadata, and likely 
includes information such as the firm 
name or drafting dates. 


Current Rules Governing 
Metadata: Florida Ethics 
Opinion 06-2 

The Florida Bar Professional Ethics 
Committee is “concerned about the 
ethical obligations both of attorneys 
sending documents electronically that 
may contain metadata and of attor- 
neys receiving such documents.” In 
response to this concern, The Florida 
Bar implemented Ethics Opinion 06-2 
on September 15, 2006. The purpose of 
the opinion is to outline the ethical du- 
ties of lawyers when they send and re- 
ceive electronic documents from other 
lawyers in the course of representing 
their clients.” The opinion states: 


(1) It is the sending lawyer’s obligation 
to take reasonable steps to safeguard the 
confidentiality of all communications sent 
by electronic means to other lawyers and 
third parties and to protect from other 
lawyers and third parties all confidential 
information, including information con- 
tained in metadata, that may be included 
in such electronic communications. 

(2) It is the recipient lawyer’s con- 
comitant obligation, upon receiving an 
electronic communication or document 
from another lawyer, not to try to obtain 
from metadata information relating to 
the representation of the sender’s client 
that the recipient knows or should know 
is not intended for the recipient. Any such 
metadata is to be considered by the receiv- 
ing lawyer as confidential information 
which the sending lawyer did not intend 
to transmit. See, Ethics Opinion 93-3 and 
Rule 4-4.4(b), Florida Rules of Professional 
Conduct, effective May 22, 2006. 

(3) If the recipient lawyer inadvertently 
obtains information from metadata that 
the recipient knows or should know was 
not intended for the recipient, the lawyer 
must “promptly notify the sender.” ~* 


The opinion further notes that law- 
yers may need to pursue continuous 
“training and education in the use of 
technology in transmitting and receiv- 
ing electronic documents in order to 
protect client information under Rule 
4-1.6(a).”™4 

Clearly, The Florida Bar recognizes 
that metadata can reveal protected 
information and has taken measures 
to prevent lawyers from mining elec- 
tronic documents in order to access 
it. Recently, other state bar associa- 
tions have taken similar action. For 
instance, the New York State Bar 
Association Committee on Profes- 
sional Ethics issued Opinion 782, 
dated December 8, 2004, and stated 
that when a lawyer sends a document 
by e-mail, the lawyer must exercise 
reasonable care to ensure that he or 
she does not inadvertently disclose a 
client’s confidential information.” 

While the opinion represents a step 
forward in the evolution of e-discovery, 
it does not specifically address “uses of 
metadata that are discoverable under 
applicable rules or that are admissible 
in a trial or arbitration.” 


The Inadvertent Disclosure 
of Metadata 

Under Rule 4-1.6(a) of the Florida 
Rules of Professional Conduct, “a 
lawyer shall not reveal information 
relating to representation of a client 
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. . unless the client consents after 
disclosure to the client.” A lawyer 
has a duty to prevent information 
from reaching unintended recipients 
by taking reasonable precautions; 
however, a lawyer is not required to 
take special measures if the method 
of communication affords a reason- 
able expectation of privacy.’ Since 
metadata has the potential to reveal 
confidential information that may 
be protected by the attorney-client 
privilege or work product immunity, 
special measures may prove necessary 
if such information is not discover- 
able. 

Rule 4-4.4(b) of the Florida Rules 
of Professional Conduct requires 
lawyers to promptly notify the sender 
when the lawyer knows or reason- 
ably should know that a document 
was sent inadvertently in order to 
permit that person to take protec- 
tive measures. “Whether the lawyer 
is required to take additional steps, 
such as returning the original docu- 
ment, is a matter of law beyond the 
scope of these rules, as is the question 
of whether the privileged status of a 
document has been waived.””* 

Metadata is an inherent part of ev- 
ery electronic document. Therefore, to 
send the electronic document requires 
sending the metadata embedded 
within it. Pursuant to Rule 4-1.6(a) 
and subsection (1) of the opinion, the 
lawyer can take reasonable precau- 
tions to protect the client by employ- 
ing features and programs that will 
remove most of the metadata in an 
electronic document.” Also, when in- 
forming clients of the risks inherent 
in transmitting electronic documents, 
the lawyer can address concerns per- 
tinent to metadata before obtaining 
client consent. However, both of these 
“special measures” may not be neces- 
sary if subsection (2) of the opinion 
affords a reasonable expectation of 
privacy to electronic documents that 
shields metadata from the risks as- 
sociated with inadvertent disclosure. 
Since receiving lawyers cannot mine 
electronic documents for protected 
information in the metadata, sending 
lawyers may not be required to take 
measures to conceal or remove it. 

Rule 4-4.4(b) only applies to “docu- 
ments” and may not be applicable to 
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inherent parts of the document (i.e., 
metadata). If Rule 4-4.4(b) is appli- 
cable, it could not be efficiently imple- 
mented. Of the lawyers aware of the 
existence of metadata, few will spend 
the time and resources necessary 
to warn sending attorneys that the 
metadata in the electronic document 
they received may reveal protected 
information. Again, the author recog- 
nizes the utility of Ethics Opinion 06- 
2. If receiving lawyers are prohibited 
from mining the document’s metadata 
in the first place, then they will not 
encounter protected information in 
the metadata and issues relevant to 
Rule 4-4.4(b) should not arise. If they 
encounter this information, they have 
an obligation under subsection (3) of 
the opinion to promptly notify the 
sender. 

Certain electronic documents re- 
quire metadata in order to be navi- 
gable, searchable, or fully accessible. 
Thus, removing the metadata may 
destroy the document. Also, prohibit- 
ing access to the metadata, pursu- 
ant to the opinion, may nullify the 
purpose for which the document 
was requested. Under these circum- 
stances, sending lawyers could face 
an impossible dilemma with regard 
to inadvertent disclosure because dis- 
closing the metadata may be the only 
way to satisfy the discovery request of 
opposing counsel. On the other hand, 
receiving lawyers may be unduly 
constrained in the discovery process 
by subsection (2) of the opinion if 
they are unable to use the document 
without obtaining information from 
the metadata. Therefore, The Florida 
Bar and Supreme Court may establish 
that metadata is discoverable in cases 
where the metadata is a necessary 
part of a discoverable document, and 
in cases where the metadata itself is 
at issue. 


Federal Courts and the 
Discovery of Metadata 

e The Duty to Preserve 

Under Rule 34 of the Federal Rules 
of Civil Procedure, any party may 
serve on any other party a request 
to produce, inspect, and copy any 
designated documents. The party 
producing the documents for inspec- 
tion must produce them as they are 


kept in the usual course of business 
or must organize and label them to 
correspond with the categories in 
the request.*? The Rule 34 commit- 
tee notes state that the rule “applies 
to electronic data compilations from 
which information can be obtained 
only with the use of detective devices,” 
and “if the discovering party needs to 
check the electronic source itself, the 
court may protect respondent with 
respect to preservation of his records, 
confidentiality of nondiscoverable 
matters, and costs.”** 

Pursuant to Rule 34, at least one 
court has ordered the production of 
electronic documents with metadata 
intact.** Even after receiving hard 
copies of documents, a party in a New 
York federal case requested, and was 
granted, an order from the court com- 
pelling the production of electronic 
versions of the documents.” In anoth- 
er case in California, the court went so 
far as to require that the documents 
be produced in their native format, 
thus, converting a document to PDF 
or another format less likely to reveal 
protected information in the metadata 
was prohibited.** The court reasoned 
that, since the documents were kept 
in electronic format during the usual 
course of business, they should be 
produced in exactly the same format.*” 
This can also include information 
that serves to identify, locate, or link 
the material, such as the document’s 
metadata.** Furthermore, that court 
held that the burden associated with 
producing the additional electronic 
versions was reasonable.*® 

Specific to metadata, federal courts 
have ordered its preservation when 
it is necessary for the document to 
be searchable.*° However, it remains 
unclear whether metadata should be 
produced as a matter of course in the 
production of electronic documenta- 
tion. The court’s reasoning in In re 
Texlon Corp., 596 F.2d 1092 (C.A.N.Y. 
1979), suggests that it should be 
produced. In that case, “missing 
metadata” was inferred to mean that 
the defendant was withholding or had 
improperly destroyed discoverable 
information.*! 

A duty to preserve metadata could 
pose a new host of challenges for law- 
yers in their efforts to protect privi- 
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leged and confidential information. In 
some cases, “destroying or overwriting 
electronic data has the potential to 
incur sanctions from the court in the 
same way as if paper-based evidence 
was destroyed.’ If metadata becomes 
discoverable, Florida lawyers must 
understand how to identify it in order 
to take the necessary measures to 
comply with the duty to preserve it. 
¢ The Duty to Disclose 

Under Rule 26(a)(1)(B) of the Fed- 
eral Rules of Civil Procedure, a party 
must provide “a copy of, or a descrip- 
tion by category and location of, all 
documents, data compilations, and 
tangible things that are in the posses- 
sion, custody, or control of the party 
and that the disclosi' g party may use 
to support its claims or defenses, un- 
less solely for impeachment.” Failure 
to comply with Rule 26 can result in 
sanctions under Rule 37.** 

In Hayman v. PriceWaterhouseCoo- 
pers, LLP, 2004 WL 3192729, the court 
found that PriceWaterhouseCoopers, 
LLP, failed, among other things, to 
produce documents as they were kept 
in the ordinary course of business and 
to reproduce thoroughly and accu- 
rately all documents and their attach- 
ments. PwC had produced hard copies 
of the documents; however, when 
compared to the electronic version 
produced later, metadata from the 
documents revealed several discrep- 
ancies, inter alia: documents never 
produced in hard copy during discov- 
ery; documents produced in hard copy 
in a version different from the version 
in which it existed in the electronic 
databases; documents modified more 
frequently than noted on the hard 
copy; and documents modified by a 
person not identified as a modifier on 
the hard copy.** The court held that 
“PwC and/or its counsel engaged in 
deliberate fraud or was so recklessly 
indifferent to their responsibilities 
as a party to the litigation that they 
failed to take the most basic steps to 
fulfill those responsibilities.” 

In Hayman, metadata played a 
crucial role in revealing PwC’s failure 
to uphold Rule 26 when producing 
discoverable documents. If metadata 
becomes discoverable in Florida, the 
duty to disclose it will likely apply in 
similar instances, when metadata is 
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pertinent to the issues or litigation 
of a case. In an effort to protect privi- 
leged and confidential information, 
lawyers may seek to withhold or alter 
the information that metadata may 
reveal. While this may satisfy certain 
ethical obligations under the Florida 
Rules of Professional Conduct, doing 
so could result in sanctions from the 
courts for failure to uphold applicable 
rules of civil procedure. 


Conclusion 

In accordance with the Federal 
Rules of Civil Procedure and the case 
law developing in the federal courts, 
it is possible the Florida Supreme 
Court will establish that metadata 
is discoverable when it could reveal 
information crucial to the litigation of 
a case. How far the scope of discovery 
for metadata extends beyond this 
standard remains to be determined. 
However, trends established both 
nationally and internationally sup- 
port a determination that grants wide 
latitude.“* When the Supreme Court 
makes this decision, there will be a 
duty both to preserve and disclose 
metadata, and sanctions might be 
imposed for failure to comply. Un- 
certainty will arise when lawyers 
are faced with a duty to comply with 
these rules at the risk of violating 
their ethical obligations to safeguard 
protected and confidential informa- 
tion. Therefore, Florida lawyers must 
be cognizant of metadata’s existence 
in order to understand the impact it 
has on the discovery process and on 
their client’s rights.Q 
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Are Florida Courts Really 
Parochial When Comes 
Arbitration? 


Rebuttal 


by Joseph M. Matthews 


n the February 2007 edition of The Florida Bar 

Journal, Douglas J. Giuliano authored an article 

“Parochialism in Arbitration? How Some Arbitration 

Decisions by Florida Courts Are at Variance with 
Federal Arbitration Precedent.” The title and the article 
suggest that this variance is the result of parochialism! 
by Florida courts. While acknowledging the significant 
differences between Florida courts and the U.S. Supreme 
Court, this rebuttal suggests that the disconnect between 
the Florida Supreme Court and federal courts — particu- 
larly the U.S. Supreme Court — regarding arbitration is 
more accurately understood as the consequence of a slow 
but massive change in federal case law interpreting what 
was originally a simple procedural statute, the Federal 
Arbitration Act of 1925, 9 U.S.C. §1, et seq. 

This article also observes that the swing toward arbi- 
tration has probably reached that point in the arc of the 
pendulum at which its momentum has almost certainly 
diminished. In fact, the U.S. Supreme Court expansion of 
the FAA has pushed the U.S. past most other developed 
nations, particularly those in Europe, with respect to this 
dispute resolution technique, which is the primary means 
of resolving disputes in the international arena. 

As a result, it is likely that Congress will attempt to 
legislatively retreat from the Supreme Court’s judicial 
expansion of this venerable statute. Hopefully, the role of 
arbitration in our system of civil dispute resolution will 
settle back into a state of equilibrium with our federal and 
state civil justice systems, and we will not see an equally 
massive and potentially more disruptive backlash against 
arbitration as a method for resolving disputes. 

This article first seeks to place the topic in a broader 


historical context than that presented by the parochialism 
article. It then briefly analyzes the three primary areas 
in which federal courts have extended arbitration well 
beyond its historic domain — litigation of statutory rights, 
consumer litigation, and class actions. Finally, it identifies 
some significant potential legislative backlash or at least 
retrenchment in arbitration law at the federal level that 
may well prompt significant legislative revisions to the 
FAA. 


Historical Perspective 

Members of The Florida Bar who began practicing prior 
to 1986 have a completely different view of a legal doctrine 
known as the economic loss rule than those who became 
members of the Bar after the turn of the 21st century. 
Younger members of the Bar probably studied it in law 
school. Older members saw development of the economic 
loss rule as the creation of a legal doctrine out of whole 
cloth and observed that doctrine as it achieved near consti- 
tutional status.’ It has since settled back into equilibrium 
with other well-established tort and contract doctrines. 
Prior to the 1986 decision of the U.S. Supreme Court in 
East River Steamship Corp. v. Transamerica Delaval, Inc., 
476 U.S. 858 (1986) (where Chief Justice Rehnquist fa- 
mously expressed his concern that the law of contract might 
“drown in a sea of torts”), and the decisions of the Florida 
Supreme Court in Florida Power & Light v. Westinghouse 
Electric, Inc., 510 So. 2d at 899 (Fla. 1987), and AFM Corp. 
v. Southern Bell Tel. & Tel. Co., 515 So. 2d 180 (Fla.1987), 
few lawyers and even fewer courts had ever heard of the 
doctrine. In less than 15 years, this judicially created rule 
became so prominent in Florida that one intermediate 


THE FLORIDA BAR JOURNAL/DECEMBER 2007 29 


4 


appellate court actually gave it the 
power to deny claimants recovery un- 
der statutorily created remedies.* The 
Florida Supreme Court, adopting the 
dissent of Judge Gerald Cope of the 
Third DCA, reigned in the economic 
loss rule in Comptech Intern., Inc. v. 
Milam Commerce Park, Ltd., 753 So. 
2d 1219 (Fla. 1999), and subsequent 
decisions. 

In much the same way that propo- 
nents of the economic loss rule vested 
it with near constitutional gravitas 
sufficient to reject the right of the 
state legislature to create remedies, 
the U.S. Supreme Court has done 
the same with respect to the FAA to 
preempt state arbitration laws and 
to apply in areas never contemplated 
by those involved in its adoption. The 
parochialism article fails to put the 
decisions of the U.S. Supreme Court 
into their proper historical context 
while characterizing the courts of 
Florida as “parochial” for being out 
of step with those Supreme Court 
decisions. While the conclusion that 
Florida law was out of step with sev- 
eral landmark arbitration decisions of 
the U.S. Supreme Court is undeniably 
accurate, the conclusion that this is 
the result of parochialism on the part 
of Florida courts is not. 

In a law review article recently 
published in the Florida State Univer- 
sity Law Review, Professor Margaret 
L. Moses of Loyola University Law 
School reviews the history of U.S. Su- 
preme Court decisions construing the 
FAA, including those landmark deci- 
sions upon which the parochialism 
article begins its analysis. Her article, 
entitled “Statutory Misconstruction 
— How the Supreme Court Created a 
Federal Arbitration Law Never En- 
acted by Congress,” begins with the 
following assessment of the Supreme 
Court’s treatment of the FAA: 


This [a]rticle will focus on how a simple 
procedural statute enacted to require 
enforcement of arbitration agreements in 
federal court has become unrecognizable as 
the law Congress adopted in 1925. Today, 
as a result of judicial construction, the Fed- 
eral Arbitration Act (FAA) reaches much 
further and imposes itself on a far greater 
proportion of our citizens than was ever 
envisioned in 1925. The FAA as interpreted 
affects statutory rights, consumer rights, 
and employee rights, as well as state police 
powers to protect those rights. Today’s 
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statute — which has been construed to 
preempt state law, eliminate the require- 
ment of consent to arbitration, permit 
arbitration of statutory rights, and remove 
the jury trial right from citizens without 
their knowledge or consent — is a statute 
that would not likely have commanded a 
single vote in the 1925 Congress....‘ 


Professor Moses analyzes key 
Supreme Court decisions in light of 
the legislative history of the FAA® 
and observes numerous inconsisten- 
cies. For example, with respect to 
whether Congress intended the FAA 
to preempt states from adopting their 
own laws relating to arbitration,® her 
research includes reference to the 
brief submitted in support of the bill 
by one of the primary proponents of 
the FAA, Julius Cohen,’ a lawyer who 
served as general counsel for the New 
York State Chamber of Commerce. Mr. 
Cohen made it crystal clear that the 
purpose of the FAA was not to affect 
the rights of states to fashion their 
own law of arbitration.* 

As for the application of the 
FAA to contracts of adhesion, such 
as the “pay day loans” involved 
in Buckeye Check Cashing, Inc. v. 
Cardegna, 126 S. Ct. 1204 (2006), 
Professor Moses includes the leg- 
islative testimony of Mr. Cohen 
who, in response to questioning 
by senators about whether the bill 
would apply to “take it or leave it” 
contracts, testified that the law was 
not intended to permit a party with 
greater economic strength to compel 
a weaker party to arbitrate. As Rep- 
resentative Graham noted in the 
House floor debate in 1924, “[t]his 
bill simply provides for one thing, 
and that is to give an opportunity to 
enforce an agreement in commercial 
contracts and admiralty contracts 
— an agreement to arbitrate, when 
voluntarily placed in the document 
by the parties to it.” 

Professor Moses summarizes the 
history of U.S. Supreme Court de- 
cisions interpreting the Federal 
Arbitration Act by noting that what 
was originally a procedural statute 
effective only in federal court has been 
applied to preempt state law and has 
been applied to statutory claims, em- 
ployee claims, and consumer claims, 
as well as class actions. Professor 
Moses concludes as follows: 


The Court has, step by step, built a house 
of cards that has almost no resemblance 
to the structure envisioned by the original 
statute. Each card put in place by the 
Court builds on the prior flimsy court cre- 
ated structure. The edifice we have today 
incorporates policies and practices that 
were never considered or developed by 
our legislative branch and in fact goes far 
beyond and even against what the 1925 
Congress enacted.’ 

When put in this historical context, 
dismissing Florida statutory and 
case law, which attempted to balance 
the role of courts and arbitrators as 
parochial, is simply not a fair charac- 
terization. It was the U.S. Supreme 
Court that changed the law and then 
decided that it should impose those 
changes on the states.'° 


Employment, Consumer, and 
Class Actions — Who is Truly 
Parochial? 

The U.S. Supreme Court has, over 
the past half century, extended the 
FAA to claims arising under federal 
statutes;'' to employment disputes;'” 
to consumer disputes;'* and finally to 
consumer class actions." 

One of the foremost experts on in- 
ternational arbitration in the United 
States, Professor William W. (Rusty) 
Park, has been a proponent of legis- 
lative reform to the FAA in the area 
of international disputes. One of his 
arguments for such reform is the very 
fact that the U.S. Supreme Court has 
extended arbitration to employment 
and consumer credit contracts, such 
as the one involved in Buckeye. In a 
law review article published in the 
Vanderbilt Journal of Transnational 
Law in 2003,'° even before the Su- 
preme Court’s decision in Buckeye, 
Professor Park argued that the time 
had come for the FAA to be amended 
to function more effectively in the 
area of international arbitration. He 
argued that a separate statute for 
international business arbitration 
was required because, among other 
reasons, the U.S. Supreme Court has 
expanded the scope of the FAA to em- 
ployment and consumer contracts. 

Professor Park reviewed the status 
of arbitration law in several European 
countries and concluded that virtually 
every country other than the U.S. has 
well-established protections against 
mandatory arbitration provisions in 
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employment and consumer transac- 
tions." 

In short, it is the U.S. Supreme 
Court that would have to be viewed 
as “parochial” if one views arbitration 
in the broader context of international 
dispute resolution.'’ Professor Park 
and other international arbitration 
experts are well aware that the US. 
Supreme Court’s “one size fits all” ap- 
proach to the FAA, applying it to em- 
ployment and consumer disputes, has 
jeopardized its continued viability in 
areas that it was originally intended 
to serve, such as classic domestic and 
transnational business-to-business 
disputes. 

The U.S. Supreme Court’s treat- 
ment of consumer class actions and 
arbitration may well be the straw that 
breaks the back of the venerable FAA. 
The Supreme Court surprised many 
members of the class action bar and 
the arbitration bar with its plurality 
decision in Green Tree Financial Corp. 
v. Bazzle, 539 U.S. 444 (U.S. 2003), 
which sanctioned the class action 
mechanism in arbitration proceedings 
under the FAA. The decision sent the 
American Arbitration Association and 
other supporters and practitioners of 
arbitration in the U.S. scurrying to 
develop rules and procedures for the 
conduct of class-wide arbitration. The 
AAA’s experience with class arbitra- 
tions is growing and has the chance 
to become a fine method of processing 
consumer claims with modest sums in 
dispute. 

However, many consumer oriented 
businesses now include language that 
seeks to prevent class treatment of 
claims by arbitration. Whether such 
waivers will be enforced remains un- 
decided. The Third, Fourth, Seventh, 
and 11th US. circuit courts have all 
enforced such waivers that were in- 
cluded within arbitration provisions 
in consumer contracts. Recently, the 
First Circuit parted company with the 
other circuits and held that a class 
arbitration waiver in a consumer con- 
tract was unenforceable to prevent a 
class action based on federal antitrust 
laws.” 

The U.S. Supreme Court is likely 
to take up this issue soon and, based 
on the trend apparent during the 
past session, will probably uphold 


the enforceability of class arbitration 
waivers. Consumer rights groups and 
trial lawyers are looking to Congress 
for relief. 


Growing Pressure for 
Legislative Reform 

Amendment of the FAA, thus, be- 
came not merely a political issue but 
also a highly partisan political issue 
during the 1990s and early years 
of this century, consumer interests 
being closely allied with the Demo- 
cratic Party and business interests 
closely allied with the Republican 
Party. During the 107th U.S. Congress 
(2002), nine bills were introduced 
by Democratic members to amend 
the FAA for various purposes. Five 
bills would have amended the FAA 
to address issues involving arbitra- 
tion of employment disputes. Two 
bills would have amended the FAA 
to address arbitration in the context 
of motor vehicle franchise contracts. 
Another bill would amend the FAA to 
address arbitration of consumer credit 
contracts. The 107th Congress was 
controlled by the Republican Party. 
None of the bills were reported out of 
committee. 

The Civil Rights Procedures Protec- 
tion Act has been introduced every 
Congress since the 103rd Congress. 
Its purpose is to overturn the Supreme 
Court’s decision in Circuit City Stores, 
Inc. v. Adams, 532 U.S. 105 (2001). If 
enacted, the bill would amend civil 
rights statutes to guarantee access 
to federal court for a plaintiff alleg- 
ing violations of the civil rights laws. 
Several bills have been introduced to 
require that any employment dispute 
can only be arbitrated if arbitration 
is agreed to after the dispute has 
arisen. The Motor Vehicle Franchise 
Contract Arbitration Fairness Act of 
2001 would have amended the FAA 
in a similar fashion to provide that 
disputes in franchise contracts could 
only be arbitrated if the agreement 
was entered into after the dispute 
has arisen. The Consumer Credit Fair 
Dispute Resolution Act of 2001 would 
amend the FAA to make invalid or 
unenforceable a written arbitration 
provision in any consumer credit 
contract. 

In 2006, the Democratic Party 
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regained control of both houses of 
Congress. On July 12, 2007, Demo- 
cratic Senators Feingold and Durbin 
introduced the Arbitration Fairness 
Act of 2007.7! The proposed legisla- 
tion is based in part on the following 
proposed findings: 

(1) The Federal Arbitration Act (now en- 
acted as chapter 1 of title 9 of the United 
States Code) was intended to apply to 
disputes between commercial entities of 
generally similar sophistication and bar- 
gaining power. 

(2) A series of United States Supreme 
Court decisions have changed the mean- 
ing of the Act so that it now extends to 
disputes between parties of greatly dis- 
parate economic power, such as consumer 
disputes and employment disputes. As a 
result, a large and rapidly growing number 
of corporations are requiring millions of 
consumers and employees to give up their 
right to have disputes resolved by a judge 
or jury, and instead submit their claims to 
binding arbitration. 


This proposed legislation was the 
subject of public hearings on October 
25, 2007, before the Subcommittee on 
Commercial and Administrative Law 
of the House Judiciary Committee. 

If the Democrats retain control of 
Congress in 2008 and a Democrat 
is elected president, the pressure to 
amend the FAA will be substantial to 
reverse one or more of the decisions of 
the U.S. Supreme Court that extended 
its reach to consumer, employment, 
and franchise relationships. A Demo- 
cratic president would likely sign such 
legislation into law. 

Revision of the FAA is no longer 
purely a partisan issue. Even before 
the Democrats regained control of 
Congress, Republican members began 
to introduce industry-specific legis- 
lation aimed at exempting certain 
parties from mandatory arbitration 
provisions. For example, in December 
2005, Republican Senator Jeff Ses- 
sions of Alabama introduced the Fair 
Contracts for Growers Act of 2005, 
pursuant to which livestock or poultry 
contracts would receive exemptions 
from the FAA, by providing that if 
such contracts provide for the use of 
arbitration to resolve a controversy, 
arbitration may be used to settle the 
controversy only if, after the contro- 
versy arises, both parties consent in 
writing to use arbitration to settle the 
controversy.” 

The American Arbitration Asso- 
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ciation has often found itself in the 
middle of the fray over the Supreme 
Court’s expansion of the FAA. The 
AAA has been a devoted supporter of 
the FAA and has lauded all Supreme 
Court decisions that are viewed as 
“pro-arbitration” including those that 
have extended arbitration into areas 
never anticipated. However, while 
committing itself to the process of 
arbitration and the defense of the 
FAA, the AAA has periodically had to 
impose limits on the extent to which it 
will administer cases when a particu- 
lar party might attempt to use arbi- 
tration inappropriately. For example, 
in 1998, the AAA, in conjunction with 
the American Bar Association and 
the American Medical Association 
Commission on Health Care Dispute 
Resolution promulgated a “Health 
Care Due Process Protocol.””*? The 
most significant feature of this pro- 
tocol is that agreements to arbitrate 
personal injury disputes about health 
care are enforceable only if they are 
entered into after a dispute arises.” 


The rationale for this is quite simply 
that nobody would view an arbitra- 
tion agreement signed by a patient 
on the way into the emergency room 
as “voluntary.” This concept of requir- 
ing that agreements to arbitrate be 
enforceable only if they are executed 
after a dispute arises is at the core of 
many of the proposed amendments to 
the FAA reviewed above. In the area of 
business-to-business contracts, such a 
change would gut the FAA of one of 
its most important features, enforcing 
pre-dispute agreements to arbitrate. 

Perhaps the most extensive under- 
taking by the AAA to adjust arbitra- 
tion so that it fits into the consumer 
relationship and remains a fair and 
just method of dispute resolution is 
embodied in its “Consumer Due Pro- 
cess Protocol.” This protocol provides 
extensive protections in an attempt 
to ensure that mandatory arbitration 
provisions in consumer contracts pro- 
duce a fair method for resolving dis- 
putes. It includes provisions that shift 
the costs of the arbitration, impose 


geographic limitations, and otherwise 
attempt to ensure that a mandatory 
arbitration clause is not abused in 
contracts where one party has a sig- 
nificant economic advantage over the 
other party. The AAA has gone further. 
It has pressed corporate America to 
ensure that consumer arbitration is 
conducted in a fundamentally fair 
way for all parties. The AAA has also 
made significant attempts to diversify 
its panels of neutral arbitrators. 
Nonetheless, there remains a fun- 
damental policy flaw that flows from 
the decisions of the Supreme Court 
extending the FAA to consumer, 
employment, and other areas where 
there is a disparity in the bargain- 
ing power of the parties. The FAA 
does not apply only to arbitration 
proceedings that are administered 
by the AAA or other responsible 
forums. To the contrary, one of the 
key features of modern arbitra- 
tion statutes is that they provide 
a framework within which parties 
may design their own arbitration 
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architecture and be relatively cer- 
tain that an award will be respected 
by the courts. Such arbitrations are 
often called ad hoc, and they are 
estimated to far exceed the number 
of arbitrations that are adminis- 
tered by the AAA and other forums. 
Moreover, the tidal wave of arbi- 
tration has spawned a plethora of 
new arbitration forums. Some such 
forums are industry-specific and the 
quality of the “neutral” arbitrators, 
as well as the fairness of the pro- 
cedures employed by such forums, 
are often suspect. Thus, reliance on 
arbitration forums to ensure a fair 
procedure may be unwarranted.” 


Conclusion 

Arbitration is a fine method for 
resolving disputes. For many dis- 
putes, particularly those involving 
sophisticated business interests from 
different countries, it is far superior 
to litigation. The decisions of the U.S. 
Supreme Court extending the FAA to 
employment and consumer disputes 
have permitted business interests in 
this country to use mandatory arbitra- 
tion as another path to accomplish 
tort reform or to preempt class actions 
and jury trials through federal pre- 
emption of state laws or procedures 
that these business interests find 
offensive. It will be a shame if truly 
legitimate principles of arbitration 
are sacrificed to the selfish interests 
of some businesses that have co-opted 
this method for resolving disputes 
between consenting parties and used 
it to effect a change in the balance of 
power between corporate America and 
consumers. 

While it is truly valuable to edu- 
cate members of the bench and bar 
about the differences between the 
law of arbitration as it existed in this 
state before the U.S. Supreme Court 
expanded the reach of the FAA, it is 
not appropriate to paint the Florida 
Supreme Court as parochial when 
it was the U.S. Supreme Court that 
changed the rules of the game. 

Whether or not consumer groups 
or others will pressure Congress into 
amending the FAA, and regardless 
of one’s view about the need for such 
reform, a fair assessment of the cur- 
rent state of the law of arbitration in 
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the United States does not permit a 
characterization of Florida courts as 
parochial.Q 


' Wikipedia, the open source online 
encyclopedia defines parochialism as 
the “attitude or state of being parochial 
in its sense of a rather polite adjective 
to point out showing an interest only 
in the close (at heart) aspects of what 
is mainly a much broader subject: Like 
in countries where every village and 
every part of town has a parish (Latin: 
parochia).... In the broader sense, pa- 
rochialism often supports and/or leads 
to governmental corruption and deters 
real economic health and outside invest- 
ment. Parochialism reinforces an insular 
society and economy, many times to the 
detriment of the citizens who are the 
willful victims of parochialism, their 
local prejudices and regional attitudes.” 
Merriam Webster provides the following 
definition: “the quality or state of being 
parochial; especially: selfish pettiness or 
narrowness (as of interests, opinions, or 
views).” 

? Reference to constitutional principles 
was also used by the current chair of the 
board of the American Arbitration Asso- 
ciation in a speech delivered to the spring 
meeting of the International Commercial 
Dispute Resolution Committee of the 
Section of International Law, American 
Bar Association and republished in the 
Summer 2004 International Arbitration 
News. Arguing that the FAA should not 
be amended, John M. Townsend sug- 
gested that the FAA, along with such 
statutes as the Sherman Antitrust Act 
and the Civil Rights Act, have achieved 
“quasi-constitutional status.” 

3 See Comptech International, Inc. v. 
Milam Commerce Park, Ltd., 711 So. 2d 
1255 (Fla. 3d D.C.A. 1998). 

‘ Margaret L. Moses, Statutory Mis- 
construction: How the Supreme Court 
Created a Federal Arbitration Law Never 
Enacted by Congress, 34 Fia. Sr. U. L. 
Rev. 99, 101 (2006). 

5 Observers of Supreme Court jurispru- 
dence will recognize that several of the 
landmark decisions relating to interpre- 
tation of the FAA, particularly the deci- 
sion in Circuit City Stores, Inc. v. Adams, 
532 U.S. 105 (2001), have been reached 
in the context of a philosophical debate 
among the court’s members and academ- 
ics as to what impact legislative history 
should have on statutory interpretation. 
There is considerable irony in the fact 
that the Supreme Court justices primar- 
ily responsible for the expansive view of 
the FAA were appointees of Republican 
presidents, given the popular view that 
it is “liberal” judges who “legislate from 
the bench.” 

6 Southland Corporation v. Keating, 465 
USS. 1 (1984). 

” Interestingly, the parochialism article 
opens with a quotation from the U.S. 
Supreme Court’s decision in Dean Wit- 
ter Reynolds, Inc. v. Byrd, 470 U.S. 213 
(1985), which in turn quotes from H.R. 


Rep. No. 96, 68th Cong., Ist Sess., 1-2 
(1924). The quotation comes from the 
brief submitted by Julius Cohen in sup- 
port of the act. 

8’ Margaret L. Moses, Statutory Mis- 
construction: How the Supreme Court 
Created a Federal Arbitration Law Never 
Enacted by Congress, 34 Fia. St. U. L. 
Rev. at 105. Professor Moses quotes Mr. 
Cohen’s brief as follows:“The statute as 
drawn establishes a procedure in the 
[flederal courts for the enforcement of 
arbitration agreements. .. . It is no in- 
fringement upon the right of each [s]tate 
to decide for itself what contracts shall 
or shall not exist under its laws. To be 
sure whether or not a contract exists is 
a question of the substantive law of the 
jurisdiction wherein the contract was 
made. But whether or not an arbitration 
agreement is to be enforced is a question 
of the law of procedure and is determined 
by the law of the jurisdiction wherein the 
remedy is sought.” Jd. 

at 113. 

1 The lone dissent in Buckeye Check 
Cashing, Inc. v. Cardegna, 126 S. Ct. 1204 
(2006), was written by Justice Thomas 
who has been the only justice to consis- 
tently argue that the FAA does not pre- 
empt states from adopting inconsistent 
arbitration laws. 

‘| Shearson American Express, Inc. v. 
McMahon, 482 U.S. 220 (1987). 

" Circuit City Stores, Inc. v. Adams, 532 
U.S. 105 (2001). 

'3 Gilmer v. Interstate Johnson Lane 
Corp., 500 U.S. 20 (1991); Allied-Bruce 
Terminix Cos. v. Dobson, 513 U.S. 444 
(1995). 

‘4 Green Tree Fin. Corp. v. Bazzle, 539 
US. 4 (2003). 

© William W. Park, The Specificity of 
International Arbitration: The Case for 
FAA Reform, 36 Vanp. J. TRANSNAT’L L. 
1241 (2003). 

6 Td. at 1291-92. Professor Park notes: 
“Europeans take for granted that con- 
sumer transactions should be subject to a 
separate legal framework. The European 
Union has adopted forceful limitations 
on the validity of consumer arbitration 
clauses and other ‘unfair’ contract terms. 
European member states have imple- 
mented this European Union Directive 
in various ways. For example, in England 
general consumer protection regulations 
have been made expressly applicable to 
arbitration agreements. The 1996 Arbi- 
tration Act extends the consumer protec- 
tion scheme to arbitration agreements 
regardless of whether they cover pres- 
ent or future disputes and regardless of 
what law is applicable to the arbitration 
agreement. Moreover, arbitration agree- 
ments will be considered unfair (thus, 
presumptively invalid) if they relate to 
claims below an administratively fixed 
amount. 

“Independent of the Directive, many 
European countries have their own 
traditions of protecting consumers and 
less sophisticated parties. France has 
long made a distinction between the 
pre-dispute clause compromissoire and 


x 
3 

| 


the post-dispute compromise, the former 
being valid only in contracts between 
merchants (commercants) or persons 
contracting with respect to a professional 
activity. In Germany, both parties must 
sign consumer arbitration agreements, 
which must either be contained in a 
separate document or have notarial cer- 
tification. Sweden prohibits enforcement 
of pre-dispute arbitration clauses with 
respect to goods and services supplied 
for private use.” Id. (footnotes omitted). 

17 But see Dell Computer Corp. v. Union 
des consommateurs, 2007 SCC 34 (Su- 
preme Court of Canada, July 13, 2007), 
in which the Canadian Supreme Court 
held that an arbitration clause by online 
retailer Dell Computers inserted in the 
terms and conditions posted on Dell’s 
Web site was binding and enforceable 
and prevented plaintiff from proceeding 
in a class action in the Canadian courts, 
requiring the plaintiff to bring the claim 
in the national Arbitration Forum, the 
forum selected by Dell. 

18 Tn another irony, Professor Park notes 
that following the Supreme Court deci- 
sion in Circuit City Stores, Inc. v. Adams, 
532 U.S. 105 (2001), on remand the 
Ninth Circuit Court of Appeals held the 
arbitration clause was unenforceable in 
part due to the fact that it was linked 
to a limitation on damages. Professor 
Park points out that if this prohibition 
against contractual damage caps were 
subsequently applied in an interna- 
tional arbitration setting, it would be 
inappropriate since the right to contract 
for damage caps is clearly desirable in 
international commerce, where such 
caps facilitate cross-border transactions 
by permitting corporations to manage 
global risks more effectively. Park, The 
Specificity of International Arbitration: 
The Case for FAA Reform, 36 Vanp. J. 
TRANSNAT’L at 1288-89. 

19 See Johnson v. West Suburban Bank, 


225 F.3d 366 (3d Cir. 2000); Snowden v. 
CheckPoint Check Cashing, 290 F.3d 631 
(4th Cir. 2002); Livingston v. Associates 
Fin., Inc., 339 F.3d 553 (7th Cir. 2003); 
Jenkins v. First Am. Cash Advance of Ga., 
400 F.3d 868 (11th Cir. 2005) 

20 Kristian v. Comcast Corp., 446 F.3d 25 
(1st Cir. 2006). 

21 §. 1782 IS, 110th Cong. 

22'S. 2131 IS, 108th Cong. 

23 American Arbitration Association, 
Health Care Due Process Protocol, 
(July 27, 1998), available at www.adr. 
org/sp.asp?id=28633. 

24 “Principle 3: Knowing and Voluntary 
Agreement to Use ADR 

“The agreement to use ADR should 
be knowing and voluntary. Consent to 
use an ADR process should not be a 
requirement for receiving emergency 
care or treatment. In disputes involv- 
ing patients, binding forms of dispute 
resolution should be used only where 
the parties agree to do so after a dispute 
arises.” Id. 

> American Arbitration Association, 
Consumer Due Process Protocol, avail- 
able at www.adr.org/sp.asp?id=22019. 

26 For example, in August 2004, Public 
Citizen, a national consumer group, 
published an article challenging an ar- 
bitration service known as Construction 
Arbitration Services, Inc., which was 
then located in Texas. Public Citizen 
wrote: “Public Citizen has asked Colo- 
rado insurance commissioners to investi- 
gate whether insurance companies have 
been improperly requiring homebuyers 
to arbitrate disputes using Construction 
Arbitration Services (CAS), a private 
firm that hears cases over defects in new 
homes.” The article may be seen at www. 
consumeraffairs.com/news04/homeown- 
ers_arbitration.html. In letters to state 
officials, Public Citizen describes how 
“CAS is co-owned by a former lawyer who 
was disbarred for stealing client funds 


and operates in apparent violation of 
12 states’ laws.” CAS responded to the 
charges in April 2006, after relocating 
to Michigan. In fairness, it is impossible 
to evaluate the charges and counter 
charges in this article. CAS may well be 
working to become a fair and neutral ad- 
ministrator of mediation and arbitration 
services to the real estate and construc- 
tion industries. Nonetheless, the Public 
Citizen accusation that CAS employed a 
disbarred lawyer was apparently accu- 
rate and CAS announced that this lawyer 
would have no continued employment or 
administrative involvement with CAS, 
though CAS has not indicated whether 
he has any ownership interest. The CAS 
response may be seen at www.cas-usa. 
org/pressroom.php. 
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APPELLATE PRACTICE 


by James A. Herb and Jay L. Kauffman 


Tales of the Tipsy Coachman: 
Being Right for the Wrong Reason 
The Tipsy Coachman is Alive and Well and Living in Florida 


6 f a trial court reaches 
the right result, but for 
[T] the wrong reasons, it 
will be upheld if there 
is any basis which would support the 
judgment in the record.”' This is a 
simple statement of the “tipsy coach- 
man” rule or doctrine. This doctrine, 
which has become a stable part of 
appellate practice, decreases the 
likelihood that an appellant will fare 
well in an appeal. Application of the 
doctrine, nevertheless, is not nearly 
so pedestrian. 


The Tipsy Coachman Doctrine 

The first legal reference to the tipsy 

coachman appeared in the 1879 opin- 
ion of the Georgia Supreme Court in 
Lee v. Porter, 63 Ga. 345 (1879), which 
states the rationale underlying the 
doctrine: 
It may be that we would draw very differ- 
ent inferences [than those drawn by the 
trial judge}, and these differences might go 
to uphold the judgment; for many steps in 
the reasoning of the court below might be 
defective, and still its ultimate conclusion 
be correct. It not infrequently happens that 
a judgment is affirmed upon a theory of the 
case which did not occur to the court that 
rendered it, or which did occur and was 
expressly repudiated. The human mind is 
so constituted that in many instances it 
finds the truth when wholly unable to find 
the way that leads to it.” 

The opinion proceeds to quote the 
following passage from Oliver Gold- 
smith’s 1774 poem, “Retaliation”: 
“The pupil of impulse, it fore’d him 

along, 

“His conduct still right, with his 
argument wrong; 

“Still aiming at honour, yet fearing 
to roam, 

“The coachman was tipsy, the char- 
iot drove home|[.]”* 


Development of the Doctrine in 
Florida “[A] rose [b]y any other 
name... .”4 

In 1857, the Florida Supreme 
Court stated: “This Court will always 
gladly avail itself of the light which 
may be furnished by the reasoning of 
the Court below, but when it comes 
to decide, it has to do only with the 
conclusions as they are embodied in 
the judgment or decree — the logic of 
the [j]udge is beyond its control.” 

Over a stretch of succeeding years, 
the court stated this principle in vari- 
ous ways: “If the ruling is correct, it 
will not be disturbed because the court 
may have given a wrong or insuf- 
ficient reason for its rendition.” “A 
correct ruling of the trial court will not 
be disturbed because of erroneous or 
wrong reasons which may have been 
given therefor, as it is with the ruling 
itself, and not with the reasons given 
therefor, with which an appellate 
court is concerned.” “It is the ruling 
itself, and not the reasons therefor, 
which determines the correctness of 
a court’s action.”® 


The Tipsy Coachman Appears 
in Florida 

Although the Florida Supreme 
Court had recognized the principles 
that would become the tipsy coach- 
man doctrine as early as 1857, the 
hackney quotation from Goldsmith 
did not appear in a Florida appel- 
late opinion until the 1963 Supreme 
Court case of Carraway v. Armour & 
Co., 156 So. 2d 494, 497 (Fla. 1963).° 
The use of the colorful moniker “tipsy 
coachman” was first documented by 
Judge Cowart in his dissent to a 1984 
opinion from the Fifth District Court 
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of Appeal,’° and the phrase has sub- 
sequently appeared in more than 80 
Florida appellate opinions. Aside from 
Florida, however, the phrase “tipsy 
coachman rule” or “tipsy coachman 
doctrine” exists in only a handful of 
opinions in Georgia and Oregon." 

This is not to say that the “tipsy 
coachman doctrine” — that is, the 
affirming of a decision if it is right, 
even if for the wrong reason — is not 
applied in other states. It generally 
is. Similarly, many Florida appellate 
opinions have applied the doctrine 
without using the phrase “tipsy coach- 
man doctrine” by using the phrase 
“right for the wrong reason,” or by 
simply citing to a case which applies 
the doctrine.'* Florida appellate 
courts started using the phrase “right 
for wrong reason” in 1979" and have 
used the phrase in more than 70 opin- 
ions since. 

The tipsy coachman doctrine has 
become an “elementary” principle 
of appellate law.'° The doctrine is 
based on the premise that the record 
is the “roadmap” for both the trial 
and appellate courts, and different 
routes can lead to the same destina- 
tion.'® The point of this article is to 
identify the facts and circumstances 
— or twists and turns — identified in 
Florida appellate opinions through 
which the coachman must navigate 
in order to arrive home. 


Florida Supreme Court Restates 
the Rule of the Road 

The Florida Supreme Court issued 
its first opinion using the phrase 
“tipsy coachman” in Dade County 
School Board v. Radio Station WQBA, 
731 So. 2d 638 (Fla. 1999): 


j 

j 

i 

1 

| 


In some circumstances, even though a trial 
court’s ruling is based on improper reason- 
ing, the ruling will be upheld if there is 
any theory or principle of law in the record 
which would support the ruling. In Jn re 
Estate of Yohn, this Court stated: 

“It is elementary that the theories or 
reasons assigned by the lower court as its 
basis for the order or judgment appealed 
from, although sometimes helpful, are not 
in any way controlling on appeal and the 
[a]ppellate [clourt will make its own deter- 
mination as to the correctness of the deci- 
sion of the lower court, regardless of the 
reasons or theories assigned therefor.” 

238 So. 2d 290, 295 (Fla. 1970). Stated 
another way, if a trial court reaches the right 
result, but for the wrong reasons, it will be 
upheld if there is any basis which would 
support the judgment in the record. ...The 
Fourth District Court of Appeal has referred 
to this principle as the “tipsy coachman” 
rule." 


The Dade County opinion explains 
how the doctrine is available to as- 
sist the proactive appellee seeking 
to parlay a trial court victory into 
an appellate affirmance. In arguing 
for the affirmance of a judgment, the 
appellee is not limited to legal argu- 
ments expressly asserted in the trial 
court, but rather can present any 
argument supported by the record."® 
The doctrine is an exception to the 
general appellate principle that ab- 
sent fundamental error, an appellate 
court will not consider an issue raised 
for the first time on appeal.’® 


Proceed With Caution 

There are at least two dangers 
associated with the use of the tipsy 
coachman doctrine, as noted by the 
dissenting opinion in Delissio v. Delis- 
sio, 821 So. 2d 350, 354 (Fla. lst DCA 
2002) (Browning, J., dissenting). First, 
the application of the doctrine gives 
the impression that the court is part 
of the adversarial process, and not a 
neutral judicial arbitrator. Second, if 
the case is decided on an issue un- 
noticed to the parties and not argued 
by the parties, there may be a denial 
of due process.”° Stated another way, 
due process rides shotgun with the 
coachman. 

The dangers Judge Browning rec- 
ognized in Delissio help to explain 
those district court cases that refused 
to apply the doctrine to affirm the 
trial court, and instead shuttled the 
matter back to the trial court. In State 
v. Lena, 819 So. 2d 919, 921 (Fla. 3d 


DCA 2002), the doctrine was not ap- 
plied when the trial court considered 
only one section of the evidence code 
and did not entertain argument on 
the admissibility of the evidence 
under any other theories because the 
record was insufficient to determine 
whether the evidence was relevant 
and proper under alternative sec- 
tions of the evidence code. The Fourth 
District refused to apply the doctrine 
in Amorello v. Tauck, 817 So. 2d 880, 
882 n.2 (Fla. 4th DCA 2002), to affirm 
a dismissal for lack of prosecution, 
because the trial court failed to rule 
on a second motion to dismiss for lack 
of prosecution or to make any findings 
regarding the time periods alleged 
within that subsequent motion. While 
the doctrine can be applied to uphold 
a judgment on another basis on ap- 
peal, it does not apply to increase the 
amount of the judgment based upon a 
claim that has never been pled.”! The 
doctrine may not be applied in a sum- 
mary judgment proceeding when the 
issue was never raised in the motion 
for summary judgment.” These cases 


illustrate that “the ‘Tipsy Coachman’ 
doctrine does not rescue parties from 
their own inattention to important 
legal detail.” 


The Key to the Coach 

In 2002, the Florida Supreme 
Court acknowledged the developing 
precedent regarding the exceptions 
to the doctrine in Robertson v. State, 
829 So. 2d 901, 906-907 (Fla. 2002). 
The court stated: “The key to the ap- 
plication of this doctrine of appellate 
efficiency is that there must have been 
support for the alternative theory or 
principle of law in the record before 
the trial court.” Robertson, thus, ap- 
proved the First District’s opinion in 
State Department of Revenue ex rel. 
Rochell v. Morris, 736 So. 2d 41, 42 
(Fla. Ist DCA 1999), which refused to 
affirm on a ground not argued to the 
trial court, reasoning that the record 
did not reflect a sufficient evidentiary 
basis to permit a determination as to 
whether certain defenses were appli- 
cable.” 

In State Farm Fire & Casualty Co. v. 
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Levine, 837 So. 2d 363, 365 (Fla. 2002), 
the Florida Supreme Court again ad- 
dressed the “key” to the application 
of the doctrine and concluded the 
doctrine did not apply. Levine involved 
a motion for new trial in an automo- 
bile negligence case based on a juror’s 
failure to disclose information during 
voir dire about her involvement in an 
auto accident. The Florida Supreme 
Court concluded it could not affirm 
the trial court based upon the alter- 
native theory offered by the appellee 
because the record did not provide an 
adequate basis to reach a conclusion 
regarding whether the undisclosed in- 
formation was relevant and material 
to jury service in the case. Although 
the trial court had heard some argu- 
ment pertaining to materiality, that 
discussion was framed in terms of 
prejudice to the defendant (which was 
not a relevant factor), and not in terms 
of materiality. The lack of a developed 
record on the issues, including a lack 
of evidence regarding the materiality 
of the prior accident on the juror’s 
ability to serve, coupled with the 
confusion regarding prejudice versus 
materiality, led the Florida Supreme 
Court to remand the case to the trial 
court for further consideration of the 
proper principles. 


No Free Rein for the Coachman 

The tipsy coachman doctrine, by 
its nature, applies only to affirm a 
trial court decision. Can the doctrine 
somehow be applied to reverse a lower 
court decision? In her dissent in State 
v. Baez, 894 So. 2d 115, 120-21 (Fla. 
2004), under the heading “Giving the 
‘Tipsy Coachman’ Free Rein,” Chief 
Justice Pariente comments: 


Under the “tipsy coachman” rule, an appel- 
late court may affirm a lower court ruling 
for any reason supported by the record, 
see Robertson v. State, 829 So. 2d 901, 907 
(Fla. 2002), but I can find no authority for 
using the rule to quash or reverse a lower 
court decision on a theory not argued by 
the party challenging the ruling in the re- 
viewing court. Cf Jenkins v. State, 747 So. 
2d 997, 999 (Fla. 5th DCA 1999) (declining 
to reverse trial court on issue not raised 
on appeal). The flawed decision reached in 
this manner illustrates the inadvisability 
of innovating grounds for quashing a lower 
court decision.” 


The Fourth District similarly ob- 
served that the analysis set forth in its 


opinion in Florida Patient’s Compen- 
sation Fund v. St. Paul Fire & Marine 
Insurance Co., 535 So. 2d 335, 338 
(Fla. 4th DCA 1988), approved, 559 
So. 2d 195 (Fla. 1990), was “largely not 
to be found in the submitted briefs or 
in the record. Were we reversing this 
cause, we might be subject to criticism 
for applying a theory not addressed. 
However, since the result remains the 
same, the trial judge was right for the 
wrong reason. Applegate v. Barnett 
Bank of Tallahassee, 377 Se. 2d 1150 
(Fla. 1979).”° The lack of free rein 
means, in a sense, that the coachman 
drives only on a one-way street. 


Driven to Discretion 

The application of the doctrine has 
also been called into question in the 
context of discretionary decisions 
made by the trial court and raised as 
error on appeal. In one opinion, the 
First District chose not to apply the 
tipsy coachman doctrine to affirm a 
trial court order dismissing a com- 
plaint because the record and briefs 
failed to reflect whether the trial court 
was inclined to exercise its discretion 
to dismiss under Florida Rule of Civil 
Procedure 1.070(j) (dealing with the 
time limit for service of the initial pro- 
cess and pleading). “As the matter is 
one left to the trial court’s discretion, 
we cannot state definitively that the 
trial court reached ‘the right result, 
but for the wrong reasons.””’ Other 
Florida appellate courts have yet to 
explicitly weigh in on the issue of ex- 
ercise of discretion and the doctrine. 


Transporting the Rich or Famous 

The coachman has appeared in 
some highly publicized cases in the 
past few years, including the Florida 
Supreme Court’s decision regarding 
the 2000 presidential election.”* In 
perhaps the most famous, or infa- 
mous, case involving application of the 
tipsy coachman doctrine, the Fourth 
District affirmed Broward County 
Circuit Judge Larry Seidlin” in the 
case involving the right to determine 
the disposition of the body of Anna Ni- 
cole Smith.*° Although the subject of 
much public nagging, Judge Seidlin’s 
handling of the trial was vindicated 
by his expansive approach to the mat- 
ter. He allowed a breadth of evidence 
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and argument, and ultimately made 
alternative findings and rulings — all 
of which allowed the matter to be fi- 
nally concluded by the Fourth District 
on the basis of the tipsy coachman 
doctrine. 


Summing Up 

If a trial decision is right for the 
wrong reason, it may be affirmed on 
appeal if there is any theory or legal 
principle in the record to support it. 
The key to the application of the doc- 
trine is that there must be support for 
the alternative theory or principle of 
law in the record before the trial court. 
As a result of this doctrine, the appel- 
lee on appeal may argue a basis for 
affirmance even if not presented and 
argued in the trial court. In applying 
the doctrine, however, due process is 
an area of particular concern. Other 
possible limitations to its application 
occur if the trial court has failed to 
exercise discretion or has failed to make 
a necessary ruling. The doctrine may be 
applied to affirm the trial court, but not 
to reverse a trial court decision. Finally, 
a trial court might increase the likeli- 
hood of an affirmance when dealing 
in a fogbound area of law by allowing 
evidence and argument into the record 
on alternative bases, and by making 
alternate findings and holdings. 

Various questions remain unan- 
swered. For example, will the coach- 
man successfully drive Cinderella 
home or will the coach turn into a 
pumpkin along the way? Watch your 
advance sheets for further tales of the 
tipsy coachman.Q 


1 Dade County Sch. Bd. v. Radio Station 
WQBA, 731 So. 2d 638, 644 (Fla. 1999). 

2 Lee v. Porter, 63 Ga. 345, 346 (Ga. 
1879). 

3 Id.; Oliver Goldsmith, Retaliation, 
lines 45-48, THe LITERATURE NETWORK, 
www.online-literature.com/oliver-gold- 
smith/2107/. 

4 WILLIAM SHAKESPEARE, ROMEO AND JULIET, 
act 2, sc. 2. 

5 Smith v. Croom, 7 Fla. 180, 195-96 
(1857). 

6 Hoopes v. Crane, 47 So. 992, 996 (Fla. 
1908). 

7 Roe v. Roe, 117 So. 108, 110 (Fla. 1928) 
(quoting the court’s syllabus in Warren v. 
Warren, 63 So. 726 (Fla. 1913)). 

8 Baylarian v. Tunnicliffe, 141 So. 609, 
612 (Fla. 1932). See also Martin County v. 
Johnson, 570 So. 2d 1378, 1381 (Fla. 4th 
D.C.A. 1990) (providing that even if a final 
judgment has “unfortunate language” that 
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misstates the law, the appellate court will 
affirm if the erroneous language “does not 
vitiate the remaining language of the final 
judgment.”). 

® Citing Lee v. Porter, 63 Ga. 345 (Ga. 
1879). 

© Holland v. Holland, 458 So. 2d 81, 85 
n.3 (Fla. 5th D.C.A. 1984) (Cowart, J., dis- 
senting). 

More than 70 Oregon opinions use 
the phrase “right for the wrong reason” 
doctrine or principle. The Oregon Supreme 
Court has developed a more detailed state- 
ment of the doctrine than Florida. It is 
unclear whether this more detailed state- 
ment results in a different application from 
Florida’s version of the doctrine. Compare 
Florida’s statement of the doctrine as set 
forth at the beginning of this article with 
the following quotation from Outdoor Me- 
dia Dimensions Inc. v. State, 20 P.3d 180, 
195-196 (Or. 2001): 

“As developed by this court’s decisions, 
the “right for the wrong reason” principle 
permits a reviewing court — as a matter 
of discretion — to affirm the ruling of a 
lower court on an alternative basis when 
certain conditions are met. The first con- 
dition is that, if the question presented is 
not purely one of law, then the evidentiary 
record must be sufficient to support the 
proffered alternative basis for affirmance. 
That requires: 1) that the facts of record be 
sufficient to support the alternative basis 
for affirmance; 2) that the trial court’s 
ruling be consistent with the view of the 
evidence under the alternative basis for 
affirmance; and 3) that the record materi- 
ally be the same one that would have been 
developed had the prevailing party raised 
the alternative basis for affirmance below. 
In other words, even if the record contains 
evidence sufficient to support an alterna- 
tive basis for affirmance, if the losing party 
might have created a different record below 
had the prevailing party raised that issue, 
and that record could affect the disposi- 
tion of the issue, then we will not consider 


the alternative basis for affirmance. The 
second condition is that the decision of the 
lower court must be correct for a reason 
other than that upon which the lower court 
relied. Third, and finally, the reasons for 
the lower court’s decision must be either 
(a) erroneous or (b) in the reviewing court’s 
estimation, unnecessary in light of the 
alternative basis for affirmance.” 

2 See, e.g., TransPetrol, Ltd. v. Radulo- 
vic, 764 So. 2d 878, 880 (Fla. 4th D.C.A. 
2000). 

18 See, e.g., James W. Windham Builders, 
Inc. v. Overloop, 951 So. 2d 40, 43 (Fla. 1st 
D.C.A. 2007). 

4 Select Builders of Fla., Inc. v. Wong, 367 
So. 2d 1089, 1091 (Fla. 3d D.C.A. 1979). 

In re Estate of Yohn, 238 So. 2d 290, 295 
(Fla. 1970). 

16 Indus. Builders, Inc. v. Heritage Ins. 
Co. of Am., 416 So. 2d 1244, 1246 (Fla. 4th 
D.C.A. 1982) (“If the record, acting as it 
does for the trial and reviewing courts as 
a road map, requires our taking a route 
different from that taken by the trial 
court but leads us to the same destination, 
reversal is out of the question.”). 

17 Dade County Sch. Bd. v. Radio Station 
WQBA, 731 So. 2d 638, 644 (Fla. 1999). 

18 Td. at 645. Subsequently in Malu v. 
Security National Insurance Co., 898 So. 
2d 69, 73 (Fla. 2005), the Florida Supreme 
Court held that the Fourth District prop- 
erly applied the tipsy coachman rule, even 
though the alternate theory of recovery 
was not raised in the trial court, stating 
that “a party who is content with the judg- 
ment below need not assign error in order 
to support that judgment and is not limited 
in the appellate courts to the theories of 
recovery stated by the trial court” (quoting 
MacNeill v. O’Neal, 238 So. 2d 614, 615 
(Fla. 1970)). 

19 Keech v. Yousef, 815 So. 2d 718, 719 
(Fla. 5th D.C.A. 2002) (“In the absence of 
fundamental error, an appellate court will 
not consider an issue that has been raised 
for the first time on appeal. Farinas v. 
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State, 569 So. 2d 425, 429 (Fla.1990).”). One 
opinion calls this the “raise-it-or-waive-it 
rule.” Fleischer v. Fleischer, 586 So. 2d 
1253, 1254 (Fla. 4th D.C.A. 1991). 

20 Delissio v. Delissio, 821 So. 2d 350, 355 
(Fla. 1st D.C.A. 2002) (Browning, J., dis- 
senting). Judge Browning reiterated his 
view in his dissenting opinion in Adams 
v. Shiver, 890 So. 2d 1199, 1202 (Fla. 1st 
D.C.A. 2005) (Browning, J., dissenting). 
The Third District adopted the reasoning 
of Judge Browning’s dissenting opinion in 
E.K. v. Department of Children & Family 
Services, 948 So. 2d 54, 57 (Fla. 3d D.C.A. 
2007). 

21 Allstate Ins. Co. v. Glassman, 729 So. 2d 
485, 487 (Fla. 3d D.C.A. 1999). 

22 See, e.g., White v. Whiddon, 670 So. 2d 
131, 133-34 n.1 (Fla. 1st D.C.A. 1996). 

*3 ELK. v. Dep’t of Children & Family 
Servs., 948 So. 2d 54, 57 (Fla. 3d D.C.A. 
2007). 

24 Robertson v. State, 829 So. 2d 901, 907 
(Fla. 2002). 

2 State v. Baez, 894 So. 2d 115, 121 (Fla. 
2004) (Pariente, C.J., dissenting). 

6 Fla. Patient’s Comp. Fund v. St. Paul 
Fire & Marine Ins. Co., 535 So. 2d 335, 338 
(Fla. 4th D.C.A. 1988), approved, 559 So. 
2d 195 (Fla. 1990). Applegate v. Barnett 
Bank of Tallahassee, 377 So. 2d 1150 (Fla. 
1979), holds: “Even when based on errone- 
ous reasoning, a conclusion or decision of a 
trial court will generally be affirmed if the 
evidence or an alternative theory supports 
it. However, a misconception by the trial 
judge of a controlling principle of law can 
constitute grounds for reversal.” Id. at 1152 
(citations omitted). 

27 Wagner v. Strickland, 908 So. 2d 549, 
551, n.1 (Fla. lst D.C.A. 2005) (quoting 
Dade County Sch. Bd. v. Radio Station 
WQBA, 731 So. 2d 638, 644 (Fla. 1999)). 

28 Gore v. Harris, 772 So. 2d 1243, 1263 
(Fla. 2000), rev'd, Bush v. Gore, 531 U.S. 98 
(2000) (Wells, J., dissenting) (citing Dade 
County Sch. Bd. v. Radio Station WQBA, 
731 So. 2d 638, 644-45 (Fla. 1999)). 

2° It has been suggested that the tipsy 
coachman doctrine should now be known 
as the “drunken cabbie” doctrine. Tubbs v. 
State, 897 So. 2d 520, 523 (Fla. 3d D.C.A. 
2005). 

8° Arthur v. Milstein, 949 So. 2d 1163, 
1166 (Fla. 4th D.C.A. 2007). 
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Senate Bill 360 Refined: The Impact of the 2007 


Legislative Session on Local Government 
Growth Management, Part II 


Tax Increment Financing for 
Transportation Concurrency 
Backlogs and Conservation 
Lands 

The legislature, recognizing the suc- 
cess that community redevelopment 
areas have had with tax increment 
financing over the past 30 years, 
has created two new ways for local 
governments to utilize such financ- 
ing: 1) to assist in the elimination of 
transportation concurrency backlogs; 
and 2) to assist in the acquisition of 
conservation lands. 

¢ Transportation Concurrency 
Backlog Areas — Under current state 
law, local governments have the abil- 
ity to adopt long-term concurrency 
management systems with a planning 
pericd of up to 10 years for specially 
designated districts or areas where 
significant backlogs exist,’ with the 
funding of improvements within these 
districts or areas coming from either 
existing transportation funding or 
developer contributions. Under HB 
7203 and HB 985, a new funding 
mechanism has been created to help 
eliminate backlogged transportation 
facilities. Similar to the designated 
districts or areas used for a long-term 
concurrency management system, 
a county or municipality may now 
designate a transportation concur- 
rency backlog area? with an identified 
transportation concurrency backlog.* 

If a transportation concurrency 
backlog authority is created, it must 
adopt and implement a plan to elimi- 
nate all identified transportation con- 
currency backlogs within the desig- 
nated area. The plan must be adopted 
as part of the local comprehensive 
plan within six months from the date 


the authority is created; this amend- 
ment is not subject to the twice-a-year 
limitation on adopting comprehensive 
plan amendments. The plan must 
identify and prioritize all transporta- 
tion facilities that are deficient and do 
not satisfy concurrency requirements 
or the local government comprehen- 
sive plan. Additionally, the plan must 
provide a schedule for the financing 
and construction of projects that will 
eliminate the transportation concur- 
rency backlogs within 10 years. 

Once the municipality has adopted 
the plan, the area covered by the 
plan will be considered as having 
achieved and maintained transpor- 
tation level of service standards and 
financial feasibility for transportation 
facilities. Additionally, transporta- 
tion concurrency will be deemed 
satisfied for purposes of the proposed 
development; however, developers 
will not be responsible for the costs 
to eliminate backlogs within the 
transportation concurrency backlog 
areas as part of their proportionate 
fair share mitigation. 

The authority must be funded by the 
proceeds of an ad valorem tax incre- 
ment collected within the designated 
area, and the proceeds must be placed 
in a local trust fund. The increment is 
determined annually, and must be 25 
percent of the difference between 1) 
the amount of ad valorem taxes levied 
eech year, exclusive of any amount 
from any debt service; and 2) the ad 
valorem taxes that would have been 
assessed within the area prior to the 
effective date of the ordinance funding 
the trust fund where the funding will 
be deposited. 

© Conservation Lands — The legis- 
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lature has determined that acquiring 
conservation lands for recreational 
opportunities and ecotourism serves 
a valid public purpose, and that an in- 
adequate supply of conservation lands 
limits recreational opportunities 
and negatively impacts the economy, 
health, and welfare of communities. In 
order to help local governments in ac- 
quiring conservation lands, HB 7203 
provides that two or more counties, or 
a combination of at least one county 
and one or more municipalities, may 
establish a tax increment area for 
conservation lands through an in- 
terlocal agreement. The tax increment 
is required to be determined annually, 
and may not exceed 95 percent of the 
difference in ad valorem taxes. 


Affordable Workforce Housing: 
HB 1375 

¢ Housing Element of Compre- 
hensive Plan Required to Include 
Provision for Affordable Workforce 
Housing — HB 1375 is an attempt 
to remedy the shortfall in affordable 
housing within the state. It requires 
that adequate sites for future afford- 
able workforce housing‘ be provided 
for in the housing element of the lo- 
cal comprehensive plan.’ In addition, 
HB 1375 directs counties which are 
not already designated as an area of 
critical state concern to adopt a plan 
to ensure adequate sites for work- 
force housing if the gap between the 
buying power of a family of four and 
the median county home sale price 
exceeds $170,000.° This plan must be 
in place by July 1, 2008, and, at the 
very least, identify adequate sites for 
workforce housing. Failure to comply 
leads to a loss of eligibility to receive 
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state housing assistance grants until 
compliance is achieved.’ 

e Expedited Comprehensive Plan 
Amendment Process for Local Hous- 
ing Incentive Strategies — HB 1375 
provides a mechanism to expedite 
the adoption of comprehensive plan 
amendments that are consistent with 
the local housing incentive strate- 
gies outlined in the State Housing 
Initiatives Partnership (SHIP).* In 
order to use this expedited process, 
however, the local government must 
identify in its comprehensive plan the 
types of housing developments and 
conditions it will consider consistent 
with the SHIP local housing incen- 
tive strategies. The local government 
must notify DCA at least 30 days 
prior to the adoption of the amend- 
ment and provide them with the local 
government's evaluation concerning 
the suitability of the site and the 
availability of services and facilities. 
Under this streamlined process, only 
one public hearing is required, which 
is the plan amendment adoption 
hearing.’ The advertisement for the 
hearing must provide the public with 
notice that the local government is 
using the expedited adoption process. 
Once DCA receives the amendment 
package, it has 30 days from its 
determination that the amendment 
package is complete to issue a notice 
of intent. Additionally, comprehensive 
plan amendments that are consistent 
with SHIP local housing incentive 
strategies are exempted from the 
limitation to only two amendments 
per year.'° 

e Tax Deferrals for Affordable 
Rental Housing Property — Consis- 
tent with the legislature’s effort to 
resolve the affordable housing crisis, 
HB 1375 provides that municipalities 
may adopt ordinances to defer certain 
of its ad valorem taxes, as well as non- 
ad valorem special assessments, on 
affordable rental housing that is being 
operated, rehabilitated, or renovated 
by the owners of the property in ac- 
cordance with the Affordable Housing 
Planning and Community Assistance 
Act." Eligibility is determined by 
the cost of the unit and the income 
level of the renter. Using the defini- 
tions contained in F.S. §420.0004, 
only extremely low-income persons, 


very low-income persons, low-income 
persons, or moderate-income persons 
are eligible, and the monthly housing 
costs for the unit must not exceed 30 
percent of the median adjusted gross 
annual income for these households.” 
The property must continue to be 
owned and operated as affordable 
rental housing for the duration of the 
deferral period, and the deferred taxes 
and assessments are due and payable 
when there is a change of use or other 
change triggering the loss of qualifica- 
tion for the deferral.’ 

¢ Community Workforce Housing 
Innovation Program — The Commu- 
nity Workforce Housing Innovation 
Program (CWHIP) in HB 1375 is the 
legislative response to the recent 
rapid rise in both the median pur- 
chase price of housing and the cost of 
rental housing, which has surpassed 
increases in median income in the 
state, and resulted in the inability of 
essential services personnel” to live in 
the communities where they work."® 
The goal of CWHIP is to provide af- 
fordable rental and home ownership 


community workforce housing for es- 
sential services personnel affected by 
the high cost of housing. The Florida 
Housing Finance Corporation was au- 
thorized by the legislature to provide 
loans for construction or rehabilita- 
tion of workforce housing in eligible 
areas. The corporation also provides 
incentives for local governments in 
eligible areas to use local affordable 
housing funds, including those from 
SHIP, to help meet the affordable 
housing needs of eligible persons. 
HB 1375 authorizes local govern- 
ments to use SHIP funds for persons 
or families with a total annual house- 
hold income that is not more than 140 
percent of the area median, adjusted 
for household size, or not more than 
150 percent of the area median, ad- 
justed for household size, in areas 
designated as areas of critical state 
concern and those areas with such 
designation for 20 consecutive years 
prior to the removal of that designa- 
tion.!’ Additionally, any comprehen- 
sive plan amendment through which 
a local government seeks to carry out 
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The frequency and timing requirements for 
large scale comprehensive plan amendments 
still apply. The pilot communities, like other 
local governments, will be permitted to adopt 
large scale comprehensive plan amendments 
only twice a year. 


a CWHIP project is not subject to the 
twice-a-year limitation on adopting 
comprehensive plan amendments. 
Further, development orders or devel- 
opment permits for innovative com- 
munity workforce housing projects 
shall be processed and approved in 
an expedited manner. 

HB 1375 also modifies the require- 
ment that a local government appoint 
an affordable housing advisory com- 
mittee. If a local government receives 
the minimum SHIP allocation, that 
local government can elect to appoint 
fewer than the required 11 represen- 
tatives, if 11 representatives meeting 
the criteria under the statute cannot 
be found. This advisory committee 
is now authorized to make an initial 
recommendation to the local govern- 
ment to amend its comprehensive 
plan and regulations, ordinances, 
etc., in a manner that the advisory 
committee believes will encourage or 
facilitate affordable housing. Recom- 
mendations with regard to affordable 
housing incentives must be submitted 
by the advisory committee in an ini- 
tial report, and thereafter in triennial 
reports, to the local government. Local 
governments that receive only the 
minimum SHIP allocation may elect 
to perform only the initial review. 
The local government must consider 
the recommendations of the advisory 
committee, and may also request the 
advisory committee to perform other 
duties related to affordable housing. 


Pilot Program for Reduced 
State Oversight of 
Comprehensive Planning 

In an effort to reduce state over- 
sight of local comprehensive planning 
in urban areas, HB 7203 created ES. 
§163.32465, entitled “State review of 
local comprehensive plans in urban 


areas.” At this time, this section is 
not applicable to all urban areas. 
Rather, it is first being implemented 
through an “Alternative State Review 
Process Pilot Program.” Specific pilot 
communities will experiment with an 
expedited comprehensive plan and 
review process, including Pinellas and 
Broward counties, the municipalities 
within these counties, and the cities 
of Jacksonville, Miami, Tampa, and 
Hialeah.'* However, municipalities 
within the pilot counties (i.e., Pinellas 
and Broward) may elect by superma- 
jority vote of the governing body not 
to participate in the pilot program.’® 

This pilot program applies to DCA 
review of a wide range of comprehen- 
sive plan amendments, including large 
scale comprehensive plan amend- 
ments (text or map amendments); 
amendments related to developments 
of regional impact; amendments to 
designate urban infill or other simi- 
lar areas; emergency amendments; 
amendments related to the capital 
improvements element and schedule; 
amendments to implement compli- 
ance agreements; amendments for 
brownfield redevelopment projects; 
amendments to add transportation 
facilities to the trafficways plan; 
and any other type of amendment 
not excluded from the program as 
described below. The frequency and 
timing requirements for large scale 
comprehensive plan amendments set 
forth in FS. §§163.3187 and 163.3191, 
still apply. Therefore, the pilot commu- 
nities, like other local governments, 
will be permitted to adopt large scale 
comprehensive plan amendments 
only twice a year. 

The pilot program’s streamlined 
process does not apply to small scale 
plan amendments; comprehensive 
plan amendments proposing a rural 
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land stewardship or optional sec- 
tor plan; evaluation and appraisal 
report (EAR) based comprehensive 
plan amendments; implementation 
of “new” statutory requirements;”° 
new comprehensive plans for newly 
incorporated municipalities; and local 
governments that have been designat- 
ed for an alternative review process 
pursuant to F.S. §§163.3246 (Local 
government comprehensive planning 
certification program),”' 163.3184(17) 
(Community vision and urban service 
boundary) or (18) (Urban infill and 
redevelopment area). All comprehen- 
sive plan amendments adopted by 
the pilot communities are subject to 
the mediation and expedited hearing 
provisions in F‘S. §163.3189. 

The pilot communities will follow 
most of the process in F‘S. §163.3184, 
for adopting and transmitting com- 
prehensive plan amendments. How- 
ever, HB 7203 requires “immediate” 
transmittal after approval by a 
majority of the governing body at the 
first public hearing. Other significant 
changes to the process include a) all 
of the review agencies’ comments will 
be sent directly to the pilot commu- 
nity; b) the DCA will no longer issue 
an objections, recommendations and 
comments report; and c) the pilot com- 
munity will determine whether the 
comprehensive plan amendment is 
in compliance with the Growth Man- 
agement Act, not DCA. However, HB 
7203 does require DCA’s comments 
to “clearly identify issues that, if not 
resolved, may result in an agency 
challenge to the plan amendment.” 
DCA and the other reviewing agencies 
will only have 30 days from receipt 
to provide comments; if an expedited 
amendment is likely to raise concerns 
for them, pilot communities may want 
to coordinate with them earlier in 
the process to avoid potential chal- 
lenges.”” 

The adopted amendment must be 
transmitted to the reviewing agencies 
within 10 days following adoption at 
the second public hearing. Affected 
persons have 30 days to challenge 
the adoption of the amendment. HB 
7203 is quite specific about what 
constitutes a “complete” transmit- 
tal after adoption,’ and the 30 day 
time frame for DCA to challenge the 
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amendment does not begin to run 
until DCA has determined that the 
package is “complete.” DCA may only 
challenge an amendment on the basis 
of a comment made by any reviewing 
agency, or because the adopted version 
of the amendment has “substantially 
changed from” the reviewed version. 
DCA is encouraged to focus challenges 
on issues of regional or statewide 
importance. 

The pilot community’s determina- 
tion that the amendment is “in compli- 
ance” is presumed to be correct, unless 
it is shown by a “preponderance of the 
evidence” that the amendment is not 
“in compliance.” ™ This is a departure 
from current state law, which applies 
the “fairly debatable” standard to 
DCA’s compliance determinations. 
The “preponderance of the evidence” is 
a more demanding standard of review, 
and, thus, a challenge to an amend- 
ment may be more likely to be suc- 
cessful under the pilot program than 
under current state law. Otherwise, 
the administrative hearing process 
is generally similar to the existing 
process. 

The pilot program will be in place at 
least until the next legislative session. 
The Office of Program Policy Analysis 
and Government Accountability must 
submit a report on the effectiveness 
of the program by December 1, 2008, 
which will address issues such as which 
additional local governments should be 
considered for inclusion in the program 
and which participating local govern- 
ments should be excluded.” 


Other Amendments in HBs 
7203, 1375, and 985 

A few other amendments are worth 
mentioning: 

1) Both HB 7203 and HB 1375 
provide that the prohibition against 
adopting comprehensive plan amend- 
ments resulting from the failure 
to adopt evaluation and appraisal 
report (EAR)-based comprehensive 
plan amendments does not apply to 
amendments by local governments, 
as defined in F.'S. §163.3178(2)(k), 
which are necessary to integrate a 
port comprehensive master plan with 
the coastal management element. 
However, this change only applies if 
the port comprehensive master plan 


is not causing or contributing to the 
failure of the local government to 
comply with EAR requirements. 

2) The maximum duration of de- 
velopment agreements permitted 
pursuant to FS. §163.3229, has been 
increased from 10 to 20 years by HB 
7203. 

3) HB 7203 provides that conserva- 
tion easements shall survive, and are 
now enforceable, after the issuance of 
a tax deed. 

4) HB 985 requires local govern- 
ments to consider information from 
FDOT with regard to the effect any 
proposed land use zoning change, 
comprehensive plan amendment, 
land use permit, ordinance, or order 
would have on the availability, trans- 
portation, and potential extraction of 
construction aggregate materials”® 
within the jurisdiction of the local 
government, as well as on the region 
and the state as a whole. Additionally, 
local government may not impose a 
moratorium lasting longer than 12 
months on the mining or extraction 
of construction aggregate materials. 

5) HB 985 purports to provide 
municipalities with the statutory 
authority to allow and regulate wall 
murals” within their jurisdictions, 
but approval of the FDOT and Fed- 
eral Highway Administration will 
be needed before such signs can be 
installed within 660 feet from an 
interstate highway or federal-aid 
primary system. Wall murals that are 
in these locations and are commercial 
in nature must be located within an 
industrial or commercial zoning area. 
Also, the municipality must set and 
enforce size, lighting, and spacing re- 
quirements for the industrial or com- 
mercial zoning areas in accordance 
with the Highway Beautification Act 
of 1965. 


Conclusion 

Over the next year, local govern- 
ments will have to make several 
changes to their comprehensive plans 
and land development codes to ad- 
dress HB 7203, HB 1375, and HB 
985, and continue implementing SB 
360. They will also want to consider 
whether to take advantage of new 
statutory options. In implementing 
these statutes, local governments 


should consider the following: 

1) Actions that must be taken — 

¢ Evaluate the capital improvement 
element for financial feasibility under 
the new definition. 

¢ Update concurrency management 
systems to include the new transpor- 
tation proportionate share mitigation 
option for projects reasonably related 
to mobility demands created by the 
development, and involving one or 
more modes of travel. 

e Assure that if a developer or prop- 
erty owner voluntarily contributes 
right-of-way and constructs or ex- 
pands a local or state transportation 
facility or segment, this contribution 
is credited towards any future trans- 
portation concurrency requirements. 

e Amend the public school facil- 
ity planning interlocal agreement, 
comprehensive plan, and land devel- 
opment code in order to implement 
public school concurrency. 

e Ensure that adequate sites for 
future affordable workforce housing 
are provided for in the housing ele- 
ment of the local comprehensive plan 
as required by HB 1375. 

e Assure that the affordable hous- 
ing advisory committee required by 
the SHIP program is making reports, 
and that the local government is con- 
sidering those reports. 

e Pilot communities will have to 
determine whether to opt out of the 
Alternative State Review Process 
Pilot Program, and implement the 
changed process if they participate in 
the program. 

2) Changes to law that should be 
recognized in reviewing development 
applications — 

e Recognize the three-year exten- 
sions to DRI deadlines, increased 
hotel thresholds, and the ability of 
DRIs to be modified to become more 
affordable without additional regional 
review. 

e Recognize that comprehensive 
plan amendments implementing a 
Community Workforce Housing In- 
novation Program project are not sub- 
ject to the twice a year limit on plan 
amendments and are now entitled to 
expedited processing. 

¢ Recognize the limitations that 
HB 985 placed on the ability of local 
government to regulate the mining of 
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construction aggregate materials. 

e Recognize that development 
agreements now may have up to a 
20-year term. 

3) New statutory options that should 
be considered — 

¢ Consider the new tax increment 
financing options for concurrency 
backlog areas and for conservation 
lands, and determine if any of them 
would be appropriate. 

¢ Consider whether to create and 
adopt the new transportation concur- 
rency exception areas. 

¢ Consider whether to participate 
in a multimodal transportation con- 
currency district pilot project with 
another local government. 

¢ Consider whether there is a need 
to approach FDOT to prioritize proj- 
ects that are not part of the strategic 
intermodal system, but are part of 
the local metropolitan planning or- 
ganization cost feasible transporta- 
tion improvement plan or long-range 
transportation plan. 

¢ Consider adopting an ordinance 
to defer taxes and assessments on af- 
fordable rental housing as permitted 
by HB 1375. 

e Consider whether to amend the 
comprehensive plan to implement 
an expedited process to adopt com- 
prehensive plan amendments that 
are consistent with the local housing 
incentive strategies outlined in the 
State Housing Initiatives Partner- 
ship.Q 


Fra. Stat. §163.3180(9)(a). 

2 Fra. Star. §163.3182. 

5 For purposes of this section only, a 
“transportation concurrency backlog” is 
defined as an identified deficiency where 
the existing extent of traffic volume ex- 
ceeds the level of service standard adopted 
in a local government comprehensive plan 
for a transportation facility. FLa. Star. 
§163.3182(1)(d). 

* The term “affordable workforce hous- 
ing” means housing that is affordable to 
a person earning less than 120 percent 
of the median income within the city 
or, if the median purchase price for an 
existing single-family home in the city 
exceeds the statewide median, to a person 
earning less than 140 percent of the me- 
dian income within the city. See Fia. Star. 
§380.0651(3)(). 

5 Fra. Star. §163.3177(6)(f)(1)(d). There 
is no deadline for this change, so it should 
be made at or before the time of the next 


evaluation and appraisal report. 

Fra. Stat. §163.3177(6)(f)(1)(h). 

7 Fra. Star. §163.3177(6)(f( Di). 

Stat. §163.3184(19). The local 
housing incentive strategies under SHIP 
are outlined in FLA. Stat. §§420.9076 and 
420.9071(16). 

® Plan amendment adoption hearings are 
governed by FLA. Star. §163.3184(15)(b)(2). 
Under this section, the public hearing can 
take place within five days of the publica- 
tion of the advertisement, rather than 
the seven-day requirement for first public 
hearings under the normal, nonexpedited 
plan amendment process. 

10 Fria. Stat. §163.3187(1)(p). 

1 Fra. Stat. §§197.307(1) and (2). The 
guidelines of the Affordable Housing Plan- 
ning and Community Assistance Act are 
contained in Fa. Stat. Ch. 420. 

Fra. Star. §197.3071. 

8 Stat. §197.307(5). 

4 “Workforce housing” is defined as 
housing that natural persons or fami- 
lies with an annual household income 
under 140 percent of the area income, 
adjusted for household size, in areas of 
critical state concern, can afford. FLA. Srar. 
§420.5095(3)(a). 

15 “Rssential services personnel” is defined 
as those persons working in occupations or 
professions that are defined as such by the 
individual county or municipality. Fa. 
Srar. §420.5095(3)(b). 

16 Fa. Star. §420.5095(1). 

17 Pia. Stat. §420.5095(6)(a)-(b). 

18 Notably, to qualify as a “pilot” commu- 
nity, such community was required to be 
either 1) a highly developed county includ- 
ing the municipalities within the county; 
or 2) a highly populated municipality. 

19 At this time, Broward County has 
indicated that it is supportive of the pilot 
program, and no local government within 
Broward County has yet indicated that it 
will opt out of the pilot program. 

20 This exception to the pilot program 
is extremely broad, and it is unclear 
what will be considered “new” statutory 
requirements. For example, would the 
public school concurrency comprehensive 
plan amendments required by SB 360 be 
considered a “new” statutory requirement 
or would only those requirements enacted 
after the effective date of HB 7203 (July 1, 
2007) be considered “new”? A possible in- 
terpretation is that any statutory require- 
ment that the local government has not 
yet complied with is a “new” requirement, 
regardless of when it was enacted. How- 
ever, at this time, DCA has not provided 
official guidance on this issue. 

*1 The pilot program is similar to the 
certification program in that there is a re- 
duction in DCA’s review of comprehensive 
plan amendments. However, the types of 
amendments which continue to require full 
DCA review under the pilot program dif- 
fer from that of the certification program. 
For example, the certification program 
requires comprehensive plan amendments 
which increase hurricane evacuation times 
or the need for shelter capacity on lands 
within the coastal high-hazard area to 
be subject to full DCA review; the pilot 
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program does not. 

22 Separate transmittal letters should be 
provided for amendments that qualify for 
expedited review and those that do not to 
ensure that the entire package is treated 
as only one amendment cycle under Fa. 
Srat. §163.3184(3)(d). The affected regional 
planning councils are also figuring out 
how they will comment on and process the 
expedited amendments. 

23 The amendment shall be deemed com- 
plete if it “contains a full, executed copy of 
the adoption ordinance or ordinances; in 
the case of a text amendment, a full copy 
of the amended language in legislative 
format with new words inserted in the 
text underlined, and words to be deleted 
lined through with hyphens; in the case of 
a future land use map amendment, a copy 
of the future land use map clearly depict- 
ing the parcel, its existing future land use 
designation, and its adopted designation; 
and a copy of any data and analyses the 
local government deems appropriate.” FLA. 
Srar. §163.32465(6)(b). 

24 Fa. Stat. §163.32465(6)(d). 

25 Fra. Stat. §163.32465(9). 

*° The term “construction aggregate 
materials” is defined as crushed stone, 
limestone, dolomite, limerock, shell rock, 
cemented coquina, sand for use as a com- 
ponent of mortars, concrete, bituminous 
mixtures, or underdrain filters, and other 
mined resources providing the basic mate- 
rial for concrete, asphalt, and road base. 

27 The term “wall mural” is defined as 
a sign, painting, or artistic work that 
displays a commercial or noncommercial 
message, relies on the wall of the building 
for support, and is either painted directly 
on the building or on a material that is 
attached to the surface of the building. 
This term does not include any painting or 
structure that is attached to the building 
for the purpose of signage. 
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FAMILY LAW 


by Sarah Rebecca Sullivan and Amy L. Cosentino 


Immigration, Domestic Violence, and 
What the Family Practitioner Should Know 


lorida’s warm climate and 

beautiful beaches lure many 

people outside the state to 

adopt Florida as home. For 
noncitizens, the attraction is much 
deeper than aesthetics. It is the hope 
to find the American dream and to 
gain freedoms not afforded in other 
countries. According to the United 
Nations Human Development Report 
2004, Miami has the largest percent- 
age of noncitizens of any city in the 
world.' Therefore, no matter what 
area of the law in which the Florida 
lawyer engages, immigration law will 
overlap in some way. This article is 
designed to take the Florida lawyer 
through some of the essentials nec- 
essary in representing noncitizens 
in the context of family law: more 
specifically, special considerations of 
immigrant victims of domestic abuse, 
the impact of state court in civil and 
criminal actions, federal remedies, 
and practical considerations for the 
family law aitorney. 

Victims of domestic violence face 
many challenges in escaping their 
abusers. Being battered coupled with 
a less than favorable immigration 
status, further builds a barrier in the 
mind of the abused.” Immigration 
status may be used as a control device 
by the abuser in order to pressure the 
abused partner to remain in a violent 
relationship.* Cultural barriers are 
also significant since different nations 
accept domestic violence as the norm 
in the family, or have limited legal and 
social programs compared to those 
available in the United States.‘ Some 
immigrant victims have the misconcep- 
tion that legal protections afforded in 
the United States do not apply to them, 


or they become frustrated in asking 
for assistance for shelter, financial aid, 
food, and legal remedies due to their 
inability to speak English.° Underlying 
all of these fears is the concern that the 
legal system will deport them or the 
abuser, their only means for support.*® 

There are sources of information 
that the Florida practitioner can use 
to aid the client with these issues. For 
example, the Florida Coalition Against 
Domestic Violence (FCADV) is the 
umbrella organization for all of the 
certified domestic violence shelters in 
Florida. Whether your client is from a 
giant urban area such as Miami, or a 
rural community such as Macclenney, 
FCADV can provide direction for which 
services are available in your client’s 
community. Several advocacy groups 
specifically serve the immigrant com- 
munity. The Florida Immigrant Advo- 
cacy Center is a full-service, statewide 
legal services organization that not 
only provides a lawyer for the battered 
immigrant, but also has established 
relationships with other community 
service agencies throughout Florida. 
The Haitian Refugee Domestic Vio- 
lence Project provides services to the 
Haitian—Creole community in Dade, 
Broward, and Palm Beach counties,’ 
including translation services, injunc- 
tion assistance, referrals, safety plan- 
ning, and education programs. Other 
organizations, such as World Relief, 
Lutheran Social Services, and Catho- 
lic Charities, also assist noncitizen 
victims of domestic abuse. 


Civil Remedies Available to 
Noncitizen Victims of 
Domestic Violence 

There are civil remedies available to 
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an abused spouse or intimate partner, 
such as filing an application for an 
injunction for protection against do- 
mestic violence or repeat violence. In 
addition to the “stay away” injunctive 
relief, the victim may ask the court 
for ancillary relief such as temporary 
use of the residence, child custody, 
child support, and spousal support.*® 
The batterer may also be ordered to 
undergo psychological evaluations, 
submit to drug and alcohol evaluation/ 
treatment, and complete a batterer’s 
intervention program (BIP).’ Child 
visitation and/or visitation exchange 
may be supervised by a certified su- 
pervised visitation center or by a third 
party. At each step of the process, the 
noncitizen victim may be frustrated 
and intimidated by language barriers, 
cultural norms from her country of 
origin, and fear of retribution from her 
abuser. It is imperative for the family 
practitioner to be sensitive to these 
barriers and be willing to provide the 
additional support needed to make 
the process less daunting. 

There is no minimum residency 
requirement to apply for a civil order 
of protection or injunction. Any person 
who is the victim of domestic violence 
within Florida (whether they are 
visiting or are residents) may peti- 
tion for an injunction for protection 
against domestic violence.'? Under 
FS. §741.30(j), a victim can apply for 
a domestic violence injunction in the 
circuit where the petitioner resides 
(even if temporary), where the respon- 
dent resides, or where the domestic 
violence occurred. Once the injunction 
is in place, there is statutory relief to 
assist the victim should the batterer 
violate an injunction no matter where 


: 


the violation takes place. 

The immigrant victim that moves or 
travels from one U.S. jurisdiction with 
a protective order to Florida is also 
protected under Florida law. Accord- 
ing to FS. §741.315 (2007), full faith 
and credit is given to foreign states’ 
protective orders by Florida courts 
and law enforcement agencies. Most 
importantly, the orders do not have to 
be domesticated, and there is no resi- 
dency requirement in order for them 
to be enforced. Hernandez v. Ashcroft, 
345 F.3d 824 (9th Cir. 2003), broadens 
the protection even further. Here, the 
court determined whether calls the 
victim received while in the United 
States from her husband, begging her 
to return to him in Mexico, constituted 
extreme cruelty even though the vio- 
lence itself occurred outside the U.S. 
The court affirmed that it did indeed 
constitute extreme cruelty under the 
Violence Against Women Act, (VAWA), 
and relied heavily upon psychological 
research data to reach its decision."! 

If the noncitizen victim of domestic 
abuse is married to the abuser, either 
party may contemplate divorce. How- 
ever, for the noncitizen, divorcing the 
battering spouse he or she relies on for 
“status” through family sponsorship 
may be compromised. Even if a cli- 
ent is undocumented or out of status, 
they may petition the family court for 
a divorce if they meet other jurisdic- 
tional requirements. Prior to filing a 
divorce for a noncitizen, the client’s 
legal status should be examined so 
that the client is able to maintain 
lawful residency in the United States 
whether it be by removal of condition, 
VAWA self-petitioning, U-Visa, or 
other remedy. A noncitizen victim of 
abuse is entitled to the same relief as 
any other party in a Florida dissolu- 
tion of marriage action such as child 
custody, visitation, spousal support, 
equitable distribution of debts/as- 
sets, and name change. Throughout 
the proceedings, the abuser may use 
threats of deportation, threats of 
taking and hiding the children, and 
threats of destroying/confiscating 
passports and immigration papers as 
a means of exerting power and control 
over the victim in lieu of physical 
violence. In the dissolution action, 
the practitioner can counter these at- 


tempts by putting limits on visitation, 
building protections into temporary 
and final orders, and requesting that 
equitable distribution include the 
award of all immigration paperwork 
to the abused spouse. 

If the parties are not married, but 
have a child in common, the non- 
citizen victim may take advantage of 
filing for paternity either through a 
private attorney or the Department of 
Revenue/Child Support Enforcement 
without the fear of being reported to 
federal immigration authorities. It is 
important paternity is established 
and that birth records are corrected 
if the minor child was born in the 
United States so that the child has 
proper documentation to seek medi- 
cal treatment and education. Many 
times, the minor child will be a United 
States citizen as a result of being 
born in the United States even if one 
or both of the biological parents are 
noncitizens. If the noncitizen victim 
of domestic violence is unable or 
unwilling to secure an injunction for 
protection against domestic violence, 
which includes a support award, a 
request for child support through a 
paternity action is an effective tool to 
ensure that your client has the sup- 
port necessary to care for the minor 
child once he or she separates from 
the abusive partner. 


State Criminal Law and 
Noncitizen Abuse 

A general perception among nonciti- 
zens is that any interaction with the 
criminal justice system equals depor- 
tation. For a victim of crime (including 
domestic violence), cooperation with 
law enforcement may assist the victim 
in securing legal status in the United 
States. However, the victim may be 
further endangered by the batterer 
and/or ostracized by the community 
for reporting violence to the authori- 
ties and cooperating with prosecution. 
The practitioner needs to be aware of 
potential threats by the batterer or 
isolation from the victim’s community 
and be able to provide support for 
the victim whether through a victim 
advocate or a loyal support network. 

Criminal arrests in Florida also 
have an effect on noncitizens, espe- 
cially the accused abuser. The court 
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has an obligation to inquire as to 
a defendant’s citizenship status at 
the time a plea is entered.’ If the 
defendant is not given notice as to 
the consequences of his/her plea, the 
defendant’s plea can be withdrawn. 
Pre-approved forms informing non- 
citizen defendants of their rights have 
passed appellate scrutiny as long as 
the court verbally verifies that the 
defendant intelligently comprehended 
the written form and the record re- 
flects that the plea was entered know- 
ingly, intelligently, and voluntarily.’ 

How pleas are interpreted for pur- 
poses of immigration law can differ 
dramatically from criminal court. For 
example, entrance into a drug court 
or a pretrial intervention/diversion 
program may result in adjudication 
of guilt being withheld for purposes of 
state criminal law.'* However, federal 
immigration authorities may still 
consider this to be a conviction for 
purposes of extending a visa, adjust- 
ing status, or granting citizenship.’ 
Whether representing the perpetra- 
tor who could face deportation, or 
the victim, who may lose his or her 
only source of support, knowledge 
of how a plea or sentence affects the 
noncitizen’s immigration status is 
imperative. 

One of the foundations of immigra- 
tion law is that all applicants for law- 
ful status have good moral character, 
whether it is for lawful permanent 
residency, a visa, or refugee status. 
There is no definition of “good moral 
character” in federal regulations, but 
rather a list of prohibited activities 
defining what can bar someone from 
achieving citizenship." Actual arrests 
are not the only factors to determine 
“good moral character.” Any evidence 
of prostitution, drug use, fraud, or 
domestic violence, even if not reported 
to the authorities, could hamper an 
applicant’s ability to seek permanent 
lawful resident status in the United 
States. Arrests, however minor, may 
not immediately lead to deportation 
proceedings, but will ultimately affect 
the ability of the applicant to achieve 
lawful status in the United States.” 
Thoroughly questioning your client 
about prior criminal history and 
behavior, either in the United States 
or their country of origin, as well as 
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« 


completing a criminal background 
check, is necessary before being able 
to effectively advise your client as to 
how to proceed in civil, criminal, or 
immigration proceedings. 


The Intersection of Juvenile and 
Immigration Law 

Juvenile courts also provide protec- 
tion to children with noncitizen par- 
ents. Under 8 U.S.C. §1101 (a)(27)(J), 
a noncitizen juvenile declared de- 
pendent can apply for a special im- 
migrant visa and avoid deportation. 
Requirements for special immigrant 
juvenile status include, the petitioner 
must be under 21 years of age and 
unmarried, declared dependent of a 
juvenile court, deemed eligible by that 
court for long-term foster care due to 
abuse, neglect, or abandonment and a 
determination in the juvenile proceed- 
ing that it would not be in the child’s 
best interest to return to his/her or 
parent’s previous country of nation- 
ality. However, the Fourth District 
held that a state juvenile court lacked 
subject matter jurisdiction when a 
minor child from El Salvador entered 
the country illegally.'* Even though 
counsel filed a dependency action on 
behalf of the minor, the application for 
special immigration status was denied 
because the Attorney General did not 
consent to the trial court’s jurisdiction 
over the dependency proceeding.’® In 
2005, the Florida Rules of Juvenile 
procedure were amended to include 
language extending the court’s right 
to retain jurisdiction over the minor 
until age 21. This gives the Bureau of 
Citizenship and Immigration Services 
the opportunity to grant special immi- 
gration status to noncitizen juvenile 
victims of abuse and neglect.” 


Federal Remedies for 
Noncitizen Victims of Domestic 
Violence 

There is no federal body of family 
law. However, immigration law, poli- 
cies, and procedures are the closest 
thing to federal family law.?! The 
impact of immigration law and policy 
may be far greater on the Florida fam- 
ily law practitioner than one might 
think. Recognition for a pathway to 
lawful status without cooperation 
from a battering spouse began in 1990 


when Congress created the battered 
spouse waiver to joint petition for 
removal of conditions on residence.” 
A spouse granted temporary lawful 
residency by sponsorship of the bat- 
tering spouse can request that his or 
her conditional residence be adjusted 
without the need of her spouse’s spon- 
sorship. The spouse must, however, 
prove that she was married in good 
faith and was the victim of battery 
and/or extreme cruelty during the 
marriage.”* Other requirements are 
that the applicant, and battering 
spouse must have lived together for 
at least two years, and the application 
must be filed prior to the expiration of 
the applicant’s conditional residency 
visa. There are limitations to this 
relief. A victim of domestic violence 
is forced to stay in a violent relation- 
ship for two years before having the 
opportunity to file for this relief. Addi- 
tionally, if the applicant’s conditional 
residency visa expires, he or she is 
not entitled to relief under this act. If 
the applicant files the battered spouse 
waiver application prior to expiration 
of his or her conditional residence, 
the conditional residence is extended 
pending adjudication of her battered 
spouse waiver application.” 

The Violence Against Women Act, 
passed in 1994, was a legislation be- 
hemoth that made significant changes 
in law enforcement, civil remedies for 
victims of domestic violence, victim’s 
services, and immigration.” Since that 
time, the Violence Against Women Act 
has been modified, tweaked, and ex- 
panded in both 2000 and in 2005.” 
Many of the criticisms and limita- 
tions of the battered spouse waiver 
were addressed by VAWA’s creation 
of the self-petition in 1994. No longer 
does the battered spouse need to be 
married and living with her batterer 
for two years prior to requesting law- 
ful permanent residency status. The 
VAWA self-petition can be filed on 
behalf of a battered spouse regardless 
of her status. However, the battering 
spouse must be a lawful permanent 
resident or a United States citizen.” 
If both parties are out of status, 
VAWA self-petition relief does not 
apply. The marriage must be in good 
faith, and the husband and wife must 
have resided together at some point 


during the marriage.” The applicant 
must also be able to prove good moral 
character.*° The foundation of the 
self-petition is that the applicant is a 
victim of battery or extreme cruelty.*' 
The definition of “battering” according 
to federal immigration law is “being 
the victim of any act or threatened act 
of violence, including any forceful de- 
tention, which results or threatens to 
result in physical or mental injury.”*” 
“Extreme cruelty” is defined as “social 
isolation, threats, economical abuse, 
other behaviors intended to control 
and exercise power over spouse/part- 
ner.”** Lawyers for noncitizen victims 
should be aware that these definitions 
are far broader and inclusive than 
definitions of battery and extreme 
cruelty under Florida criminal law. 
Also, the proof required to substanti- 
ate battery and extreme cruelty are 
obtained through affidavits, personal 
records, and photographs that, under 
Florida law, would be prohibited by 
the hearsay rule as they are not sub- 
ject to cross-examination. 

Although the self-petition was 
created within the Violence Against 
Women Act, relief is available to either 
gender. The VAWA self-petition is 
also available to minor children who 
are victims of abuse, children of the 
abused spouse, and parents that are 
abused by their children. With an ap- 
proved VAWA self-petition, the victim 
qualifies for all public benefits except 
Supplemental Security Income (SSI) 
and food stamps and also gains work 
authorization so that the victim is no 
longer reliant on the perpetrator of 
violence for support. 

The Violence Against Women Act 
also created the “suspension of de- 
portation” or “cancellation of removal” 
petition for victims of abuse that were 
subject to deportation and removal 
when they no longer had lawful status 
in the United States. The applicant 
must prove that he or she is a victim 
of battery or extreme cruelty, must be 
married to or previously married to a 
United States citizen or lawful perma- 
nent resident, must have good moral 
character, must reside in the United 
States continuously for three years, 
and must show that their removal 
would cause extreme hardship.* 

Congress has improved upon the 
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initial VAWA relief with the Victims 
of Trafficking and Violence Protection 
Act of 2000. This amendment removed 
many problems of VAWA and created 
U-visas for victims of crime.** Known 
as VAWA 2000, this legislation cre- 
ated a nonimmigrant U-visa entitling 
victims of crimes who are cooperating 
with law enforcement the ability to 
petition for a temporary visa. The 
victim must have suffered “substan- 
tial physical or mental abuse” as the 
result of certain crimes, must possess 
information concerning the criminal 
activity and must provide certification 
from a federal, state, or loca! law en- 
forcement official, prosecutor, judge, or 
authority investigation of the criminal 
activity. U-visa holders are authorized 
to work, but do not qualify for public 
benefits.*’ A U-visa holder who has 
been physically present in the coun- 
try for four years may apply to be a 
permanent resident when justified 
on humanitarian grounds to ensure 
family unity or when it is otherwise 
in the public interest unless they have 
unreasonably refused to cooperate 
in an investigation or prosecution of 
criminal activity.* 

A victim of domestic violence may 
also qualify for gender-based asylum 
under federal immigration law if they 
are unable or unwilling to return to 
their country of origin or they have a 
well-founded fear of persecution by 
the government or a group that the 
government is unable or unwilling 
to control.*® This persecution can be 
based on race, religion, nationality, 
political opinion, or particular social 
group.*° Gender-based persecution 
falls within this definition if it can 
be shown that political opinion or 
membership in a gender based social 
group creates the fear of persecution 
such as allegations of rape, sexual 
violence, female genital mutilation, 
coercive family planning practices, 
and domestic violence.*! 

To allow victims of human traffick- 
ing an opportunity to cooperate with 
law enforcement, T-visas were created 
under VAWA 2000. A severe form of 
trafficking in persons is defined as 
“(slex trafficking in which a commer- 
cial sex act is induced by force, fraud 
or coercion, or in which the person 
induced into said act has not attained 
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18 years of age,” or “the recruitment, 
harboring, transportation, provision, 
or obtaining of a person or labor or 
services, through the use of force, 
fraud, or coercion for the purpose of 
subjection to involuntary servitude, 
peonage, debt bondage or slavery.””” 

Trafficking takes place in rural 
cities as well as major metropoli- 
tan areas and is often disguised as 
voluntary prostitution and/or le- 
gitimate maid/employment services. 
Sometimes traffickers portray their 
victims as family members to feign 
legitimacy to the outside world.** A 
victim of trafficking may petition for 
a nonimmigrant T-visa if they can 
show that they have been a victim 
of a severe form of trafficking; they 
are physically present in the United 
States; and they have complied with 
any reasonable request for assistance 
in the investigation or prosecution 
of a trafficking act or they are under 
18 and show that they would suffer 
extreme hardship involving unusual 
and severe harm if deported.** The 
visa allows victims access to public 
benefits and lasts for four years, but 
the victim may apply for adjustment 
to permanent residency status after 
three years.“ 

In 2005, Congress reauthorized 
relief under VAWA“ and also created 
the International Marriage Broker 
Regulation Act (IMBRA).*’ The push 
for IMBRA came after two mail-order 
brides were murdered by their hus- 
bands in Washington State.** Public 
policy behind IMBRA necessitated 
regulation of matchmaking Web sites 
to reduce the risks of intimate vio- 
lence.*® Under the act, U.S. citizens 
or residents who use international 
matchmaking organizations are re- 
quired to provide detailed information 
to the prospective fiancé including 
information regarding sexual offender 
registries, criminal background, and 
number of previous terminated mar- 
riages. The matchmaking companies 
are prohibited from disclosing any 
information about the prospective 
foreign fiancé until all documentation 
from the prospective groom is gath- 
ered. Additionally, the Department 
of Homeland Security is required to 
provide all fiancé visa-holders a pam- 
phlet containing information about 


domestic violence and resources for 
the noncitizen applicant. 

IMBRA also requires all U.S. 
citizens applying for fiancé visas, 
whether they met through a match- 
making organization, to disclose 
crimes such as domestic violence, 
abusive sexual contact, stalking, and 
criminal offenses related to controlled 
substances or alcohol. IMBRA also 
limits the number of applications for 
fiancé visas to two per lifetime and the 
applications must be more than two 
years apart.” Instead of screening the 
noncitizen spouse for appropriateness, 
IMBRA’s goal is designed to protect 
the immigrant spouse from family 
violence, a shift in policy from previ- 
ous immigration regulation.*! 


Practical Tips and 
Considerations on 
Representing Noncitizen 
Victims of Violence 

A noncitizen can access the civil 
judicial system without fear of be- 
ing reported to federal immigration 
authorities. However, it should be 
noted that although there is no bar to 
accessing relief via a state court, the 
result, whether it be civil or criminal, 
may impact the noncitizen’s immigra- 
tion status. If you are representing a 
noncitizen, it is recommended that 
you consult with an immigration at- 
torney educated in the specific area 
of family violence who can advise you 
how your client’s involvement in the 
civil and criminal justice system wiil 
affect their immigration status. 

Immigrant victims of domestic vio- 
lence share many of the same experi- 
ences of power and control by their 
abuser such as threats of deporta- 
tion, physical violence, isolation from 
family and community, and economic 
abuse.” The family law practitioner 
must understand the client’s reluc- 
tance to report incidents of abuse to 
law enforcement and to seek assis- 
tance from social service providers. 
Language barriers and a misunder- 
standing of the justice system inhibit 
a noncitizen victim from utilizing the 
state courts. The certainty of living 
with a batterer is preferable to the 
uncertainty of living alone, unable to 
speak English and forfeiting financial, 
community, and family support. 
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The family law practitioner should 
be sensitive to the diverse back- 
grounds of clients and be sensitive to 
the unique barriers facing noncitizen 
victims of domestic violence. Having 
a multicultural and multilingual 
staff with information about services 
within the community, especially for 
noncitizen victims, can provide the 
necessary support to end the abusive 
relationship. Representing without 
judgment includes understanding 
when the noncitizen victims decide 
not to access the judicial system. 
Above all, listen to the client and 
consider the intricacies of not only 
the civil and criminal state judicial 
systems, but also the federal immigra- 
tion system and how to best navigate 
your client toward the desired goal: 
Life without violence as a lawful im- 
migrant in the United States. 
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TAX LAW 


by Thomas O. Wells and Samantha B. Carter 


Profits Interest — Converting Compensation 
to Capital Gains and Other Planning Ideas 


“profits interest” (also 
referred to as a “carried in- 
terest”) is generally a right 
to receive a percentage of 
profits from a partnership without 
any obligation to contribute capital 
to the partnership and is awarded 
to the general partner, investment 
manager, or other service provider to 
the partnership. Profits interest has 
recently come under great scrutiny by 
members of Congress due to certain 
senior managers of hedge funds that 
have gone public generating signifi- 
cant value for themselves in exchange 
for investment services and advice to 
such funds. For example, Blackstone 
co-founders Stephen Schwarzman 
and Peter Peterson received $684 
million and $1.9 billion, respectively, 
from the $4.7 billion Blackstone IPO 
in June 2007 — all taxed at the 15 
percent long-term capital gains rate 
instead of the 35 percent federal 
ordinary income tax rate and the 2.9 
percent Medicare tax rate typically 
imposed on compensatory pay. This 
preferential tax treatment is based 
on established tax law and the ratio- 
nale that this “risk” capital should be 
taxed in a manner similar to other 
entrepreneurial returns. 

The purpose of this article is not to 
debate whether hedge fund managers 
should be taxed at a lower rate than 
other executives. Rather, this article 
focuses on an explanation of the tax 
treatment of a profits interest. It sets 
forth the potential uses of a profits 
interest in structuring executive 
compensation packages by entrepre- 
neurial ventures, in estate planning 
to transfer wealth to younger genera- 
tions, as a bail-out from the double 


tax regime for potential appreciating 
property owned by a C corporation 
and as a restructuring of contingency 
fees for personal physical injuries. 
Finally, this article reviews one of the 
proposed Congressional changes to 
the taxation of a profits interest. 


Introduction and Terminology 

As background, hedge funds typi- 
cally have a two percent management 
fee and a 20 percent carried interest. 
Alfred W. Jones is credited as launch- 
ing the first hedge fund in 1949 and 
establishing the practice of awarding 
the general partner with a 20 percent 
carried interest.' The carried inter- 
est may be subject to a “hurdle rate” 
in which the profits interest is only 
paid after the fund has returned its 
capital or a specified rate to its inves- 
tors. The carried interest may also be 
subject to a “clawback” under which 
the profits interest recipient must 
repay amounts previously paid ifin a 
later year the agreed profit targets of 
the fund are not satisfied. A fund may 
use a “high water mark” provision in 
which a profits interest is suspended 
if the cumulative profitability of the 
fund at any point drops below a hurdle 
rate. 


Explanation of Tax Treatment 
of Profits Interest 

In analyzing a profits interest, a 
threshold question is whether the per- 
son who receives a profits interest is 
a partner. The Internal Revenue Code 
does not specifically address the is- 
sue of the tax treatment with respect 
to the issuance of a profits interest 
in exchange for services, and only a 
handful of cases have attempted to 
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resolve this issue. Generally, assum- 
ing the profits interest is held by the 
recipient over a period of years and 
does not have other characteristics of 
compensation, the recipient should be 
recognized as a partner. 

eTreasury Regulation $1.721- 
1(b)(1). The confusion and ambiguity 
surrounding the treatment of a profits 
interest begins with Code §721, which 
provides for nonrecognition of gain or 
loss on a contribution of property in 
exchange for a partnership interest. 
There is no mention of a contribution 
of “services” in Code §721. The first 
mention of a profits interest is found 
in Treas. Reg. §1.721-1(b)(1), which 
provides that the nonrecognition 
treatment of Code §721 does not apply 
to the issuance of a capital interest as 
compensation for services, but specifi- 
cally states that such exclusion from 
the nonrecognition treatment of Code 
§721 does not apply to a “share in 
partnership profits.”” Without further 
guidance from the Code or the Regula- 
tions, the courts were left to decipher 
the tax implications of this phrase as 
it applies to a variety of situations. 

¢ The Diamond Case — The Diamond 
case, 492 F.2d 286 (7th Cir. 1974), 
aff’g, 56 T.C. 530 (1971), stood for the 
rule that in certain circumstances, 
a profits interest is taxable upon re- 
ceipt. Diamond provided services to 
a real estate project by securing the 
financing for such project resulting 
in his receipt of a 60 percent profits 
interest in the partnership formed to 
own the real estate project. Less than 
three weeks after the formation of the 
partnership, Diamond sold the profits 
interest for $40,000. Diamond treated 
the granting of the profits interest as 
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a nonrecognition event and reported a 
short-term capital gain from the sale 
on his tax return to offset a capital 
loss. The Tax Court and the Seventh 
Circuit both found that the grant of 
the 60 percent profits interest was a 
taxable event. The Seventh Circuit 
deferred to the Internal Revenue Ser- 
vice and treated the profits interest as 
having an ascertainable market value 
upon grant. This holding was based 
upon the purchase of such interest 
for $40,000 less than three weeks 
after the interest was awarded. Thus, 
Diamond incurred ordinary income 
at the time of grant in the amount of 
$40,000 and no capital gains upon the 
subsequent sale of such interest. 

This ruling offers the notion that 
there could be double taxation to 
a profits interest partner. The first 
taxation event is the issuance of the 
profits interest with ordinary income 
recognized equal to the fair market 
value of the profits interest which 
may ultimately be offset at some time 
in the future by a capital loss upon 
disposition of the profits interest due 
to the increase in the adjusted basis 
of the profits interest for such income 
recognition. The second taxation event 
is the subsequent allocation of gain by 
the partnership to the profits interest 
holder. 

© The Campbell Case — In Camp- 
bell, 492 F.2d 286 (7th Cir. 1974), 
affg, 56 T.C. 530 (1971), the taxpayer 
had an agreement with his real es- 
tate employer wherein he received 
a small partnership interest in each 
real estate partnership he helped to 
form and finance. Campbell did not 
report income upon the receipt of 
any of these interests. The Tax Court 
followed the Diamond case and de- 
termined that Campbell had received 
ordinary income upon the grant of 
each partnership interest. On ap- 
peal, Campbell argued that a service 


provider who receives an interest in 
the partnership’s profits and losses, 
and not in the capital, has no realized 
income upon the receipt cf the profits 
interest. In an interesting turn of 
events, and despite the fact that the 
Diamond court was the only appeals 
court at that time to reach a decision 
on the same issue, the Internal Rev- 
enue Service conceded that the Tax 
Court erred in holding that the receipt 
of a profits interest in exchange for 
services to a partnership results in 
ordinary income to the service pro- 
vider. The Eighth Circuit in Campbell 
reversed the Tax Court and held that 
the issuance of a profits interest did 
not generate taxable income in the 
year it was issued because the profits 
interest had no fair market value at 
the time it was issued to Campbell. 
The court stressed the fact that the 
services Campbell provided were for 
his employer and not for the indi- 
vidual partnerships. Campbell was 
not considered to have contributed 
services to each partnership in which 
he held a profits interest. 

e Revenue Procedure 93-27° — Sens- 
ing the confusion with the courts as 
well as the taxpayers on the particular 
issue of the taxation of profits inter- 
ests, the Service issued Rev. Proc. 
93-27 to formally publish its position. 
Rev. Proc. 93-27 states that if a person 
provides services to a partnership 
in exchange for a profits interest in 
that partnership, the Service will 
treat the receipt of such interest as a 
nontaxable event for that person and 
for the partnership. A profits interest 
is merely defined as a partnership 
interest that is not a capital interest, 
with a capital interest being one in 
which the holder receives a share of 
the proceeds of the partnership in 
liquidation. However, there are three 
specific instances where this nonrec- 
ognition rule does not apply to the 


54 THE FLORIDA BAR JOURNAL/DECEMBER 2007 


receipt of a profits interest: (i) if the 
profits interest has an ascertainable 
value based on a predictable stream 
of income from the partnership; (ii) if 
the recipient partner disposes of the 
profits interest within two years after 
receiving it; or (iii) if the profits inter- 
est is a limited partnership interest 
in a publicly traded partnership as 
defined in Code §7704(b). The under- 
lying principal of Rev. Proc. 93-27 is 
that the partner will only be taxed on 
his allocable share of the income as it 
is earned by the partnership. 

The frustration many have found 
in Rev. Proc. 93-27 is that it does not 
adequately describe the tax conse- 
quences of falling within one of the 
three exclusions. For example, if a 
partner sells a profits interest within 
two years after receiving it, but after 
the year of receipt, Rev. Proc. 93-27 is 
silent on the issue of double taxation 
in the year of receipt and the year of 
sale. Furthermore, Rev. Proc. 93-27 
does not state that Code §83 will apply 
with regard to whether the partner 
has a vested or nonvested profits 
interest or whetLer such interest 
could be taxable at grant or subject 
to a Code §83(b) election. In addition, 
there is no guidance as to when a prof- 
its interest is related to a predictable 
stream of income from the partner- 
ship, how to determine whether a 
stream of income is “predictable” and 
under what circumstances this type 
of valuation is to occur. 

Nearly 10 years later, the Service 
released Rev. Proc. 2001-43,* which 
was intended to clarify Rev. Proc. 93- 
27. Rev. Proc. 2001-43 states that the 
determination of whether an inter- 
est granted to a service provider is 
a profits interest occurs at the time 
the interest is granted even if the 
interest is substantially nonvested 
under Treas. Reg. §1.83-3(b). Under 
Rev. Proc. 2001-43, the Service will 
treat the profits interest as received 
on the date of grant by the service 
partner only if: (i) the partnership and 
the partner treat the partner as the 
owner of the interest from the date of 
grant, and the partner computes his 
tax liability taking into account his 
allocable share of partnership income, 
gain, loss, deduction, and credit; and 
(ii) upon grant of the interest to the 


? 
: 
= 
: 
° 
: 


partner, neither the partnership nor 
any other partner takes a deduction 
for compensation with respect to the 
issuance of such profits interest. If 
the profits interest meets all of the 
requirements in both Rev. Proc. 93-27 
and 2001-43, there is no taxable event 
at the time of the grant of a profits 
interest. 


Uses of a Profits Interest 

e Executive Compensation — Prof- 
its interests can be used in several 
scenarios. As with hedge fund man- 
agers, it can be used to compensate 
executives. Unlike stock grants that 
are taxable upon the issuance and 
vesting under Code §83, a profits 
interest is not subject to income taxa- 
tion to the recipient executive upon 
issuance or vesting. In addition, as 
with Blackstone’s President Hamilton 
James who received a value of $148 
million from his profits interest after a 
few years of employment with Black- 
stone due to its IPO (and retained a 
five percent interest in Blackstone 
with an IPO value of over $2 billion), 


the value is generally subject to a 15 
percent long-term capital gains rate 
and not a 35 percent ordinary income 
tax rate and a 2.9 percent Medicare 
tax rate. Finally, the deferred compen- 
sation from a profits interest is not 
subject to the excise tax and interest 
penalties under Code §409A as are 
other deferred compensatory arrange- 
ments.° 

e Use in Estate Planning — Profits 
interests can also be used in estate 
planning to transfer wealth and cash- 
flow to a younger generation while 
reducing the retained value of the 
older generation for estate, gift, and 
generation-skipping tax purposes. 
Although not yet addressed by tax 
laws or IRS promulgations, Code 
§2701 does not appear to apply to 
the grant of a profits interest. If Code 
§2701 did apply, then the transfer of 
a profits interest to a family member 
could result in a gift tax based upon 
the value of the transferring partner’s 
aggregate interest in the partnership 
determined prior to the transfer of the 
profits interest. Code §2701 does not 
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apply when there is only one class of 
partnership interest outstanding (e.g., 
allocation of profits based on capital 
accounts).° A profits interest results in 
the crediting of allocable partnership 
income to the profits interest holder’s 
capital account followed by a distribu- 
tion to the profits interest and capital 
interest partners based upon their 
respective capital account balances 
— so there is only one class of partner- 
ship interest. The issuance of a profits 
interest to a younger generation that 
is providing commensurate services 
to the family partnership (e.g., a son 
or daughter running a family of- 
fice/partnership) can facilitate two 
important estate planning goals: (a) a 
gift-tax and income tax-free transfer 
of value to a younger generation; and 
(b) a corresponding reduction in the 
ulder generation’s retained partner- 
ship interest. In addition, with an 
established rule in hedge funds of a 
management fee of two percent of the 
partnership’s value and a 20 percent 
carried interest, such profits interest 
could transfer significant value to a 
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Net income received by a partner based on 
an ISPI would be recharacterized as ordinary 
income regardless of whether the income 
would have been treated as capital gain. 


younger generation. 

¢ Bail-out from C Corporation’s 
Double Tax Regime — C corporations 
operating in Florida are subject to an 
effective federal and Florida income 
tax rate of 38 percent (C corporations 
are not allowed to use the 15 percent 
long-term capital gains tax rate). 
Dividend distributions to sharehold- 
ers constituting “qualified dividend 
income” are subject to another 15 
percent tax to its shareholders. If a 
corporation owned property (e.g., real 
estate) that has potential apprecia- 
tion, the corporation could contribute 
such property to a LLC, taxable as a 
partnership for federal income tax 
purposes and retain a capital inter- 
est based on the fair market value of 
such property. The LLC could issue a 
profits interest to the C corporation’s 
shareholder/executive and allocate 
a portion of the gain to such share- 
holder/executive. When the LLC sells 
the contributed property, the gain 
allocated to such shareholder/execu- 
tive is long-term capital gain if the C 
corporation and/or LLC have owned 
the contributed property for more 
than 12 months prior to such sale. 
This structure is better than the 
shareholder/executive purchasing 
the property because such purchase 
triggers immediate gain recognition 
to the C corporation and would com- 
mence a new 12-month holding period 
for capital gains. A contribution of the 
property to the LLC defers recognition 
of the gain and allows the LLC to ac- 
quire the prior holding period of the C 
corporation under Code §1223(2). The 
gain allocated to the profits interest 
holder is long-term capital gain even 
if he or she owned the LLC profits 
interest for less than one year.’ 

¢ Restructuring Contingency Fee 
Payments — Attorneys receiving 
contingency fees applicable to per- 
sonal physical injuries are subject to 


ordinary income taxes on such fees 
even though the plaintiff's recovery 
is excluded from income tax under 
Code §104(a)(2).° Rule 4-1.8(i), Rules 
Regulating The Florida Bar, suggests 
that a client may assign an interest 
in the claim in connection with a fee 
contingency contract. If a client as- 
signed his or her claim to a partner- 
ship at a time when recovery was still 
doubtful and awarded the attorney a 
25 percent profits interest in lieu of a 
33 percent contingency fee contract, 
both the client and the attorney would 
receive greater after-tax proceeds.® 
Under the 33 percent contingency 
fee contract, the client retains 67 
percent of the award and the attorney 
retains 21.45 percent of the award 
after taxes. With a profits interest 
structure, the client is allocated 75 
percent of the tax-free award and 
the attorney is allocated 25 percent 
of the tax-free award. As with hedge 
fund managers converting a fee for 
compensatory services to a long-term 
capital gain, an attorney could likely 
use a profits interest in a partnership 
that owns the personal injury claim 
that is excluded from income taxes 
under Code §104(a)(2) to convert or- 
dinary income for services to tax-free 
income. There is judicial precedent 
of analogizing a contingency fee ar- 
rangement to a partnership."° 


Status of Profits Interest 

© Notice 2005-43"! — In a further at- 
tempt to clarify the issue of the taxa- 
tion of a profits interest, the Service 
has proposed a procedure in Notice 
2005-43 to apply the rules of Code §83 
to all transfers of partnership inter- 
ests for services, without making any 
distinction between capital interests 
and profits interests. Under the pro- 
posed Treasury Regulations contained 
in Notice 2005-43, if a partnership 
interest is transferred to a service 
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provider in connection with his or her 
performance of services, such interest 
is treated as “property” for purposes of 
Code §83 and could result in ordinary 
income to the recipient either upon 
vesting or upon a Code §83(b) election. 
Notice 2005-43 contains a safe harbor 
under which the fair market value 
of the profits interest is equal to the 
liquidation value of that interest at its 
issuance. If the profits interest is not 
entitled to any liquidation value, then 
no income is recognized to the profits 
interest recipient upon its issuance. 

° H.R. 2834. On September 6, 2007, 
the Committee on Ways and Means 
of the House of Representatives con- 
ducted a public hearing to specifically 
discuss the issue of a carried partner- 
ship interest, or profits interest.'* The 
Congressional hearing resulted from 
the public criticism of Blackstone 
fund managers like Schwarzman and 
Peterson having enormous wealth 
derived, in part, from managerial 
services being taxed at the preferen- 
tial long-term capital gains rate. A 
new bill entitled H.R. 2834 discusses 
income distributed from a partner- 
ship based on an “investment services 
partnership interest” held by such 
partner. Investment services partner- 
ship interest (ISPI) is defined as a 
partnership interest held by a person 
who provides a substantial amount of 
certain services to the partnership in 
its ordinary course of business. The 
types of services include 1) giving an 
opinion to the partnership of the value 
of a specified asset; 2) recommending 
to the partnership whether or not 
to invest in, purchase, or sell any 
specified assets; 3) the management, 
acquisition or disposing of a specified 
assets; 4) securing the financing with 
respect to the acquisition of a specified 
asset; and 5) any other activities that 
support one through five. Specified as- 
sets are defined to include securities, 
real estate or commodities. 

Net income received by a partner 
based on an ISPI would be recharac- 
terized as ordinary income regardless 
of whether the income would have 
been treated as capital gain. This 
income would be treated as compensa- 
tion for services and taxed at ordinary 
income tax rates and be subject to 
self-employment taxes. 


4 


To the extent that the net income 
received with respect to the ISPI 
would be treated as ordinary, any net 
loss allocated to that interest would 
be an ordinary loss. If any such loss is 
not allowed for a particular partner- 
ship taxable year, it could be carried 
forward to a subsequent year with the 
partner’s basis in his or her interest 
being reduced by such loss only in the 
year the loss is allowed. 

If a partner disposes of an ISPI, 
any gain or loss would be treated as 
ordinary income. This rule would be 
completely contrary to the current 
rule in Code §741 which treats the 
gain or loss from the disposition of a 
partnership interest as capital. Loss 
on the disposition of an ISPI would 
be ordinary to the extent of the ag- 
gregate net income previously treated 
as ordinary exceeds the aggregate net 
loss allowed previously as ordinary. 

The present rule of no gain or loss on 
the distribution of appreciated property 
would not apply and the partner would 
recognize gain as if the partnership 
had sold the property at its fair market 
value at the time of distribution. 

Net income received by the holder 
of an ISPI would not only be ordi- 
nary, but would also be subject to a 
self-employment tax. The net income 
received that is derived from the sale 
or exchange of a capital asset, which 
would otherwise be characterized as 
capital gain, would be recharacter- 
ized as ordinary income and further 
subject to self-employment taxes. 


Conclusion 
The future tax treatment of a profits 
interest is not clear as Congress con- 


tinues to scrutinize the application of 
long-term capital gains tax treatment 
to compensation paid to hedge fund 
managers for their carried interest. 
In addition, if the preferential long- 
term capital gains rate sunsets on 
December 31, 2010, there will be less 
incentive to issue profits interest. But 
until the tax law changes, executives, 
estate planners, and attorneys should 
take advantage of using profits inter- 
est to address numerous and varying 
tax issues. O) 


1 A. W. Jones, History of the Firm, www. 
awjones.com/historyofthefirm.html. 

? The full text of Treas. Reg. §1.721- 
1(b)(1) speaking to a profits interest reads: 
“To the extent that any of the partners 
gives up any part of his right to be repaid 
his contributions (as distinguished from 
a share in partnership profits) in favor of 
another partner as compensation for ser- 
vices (or in satisfaction of an obligation), 
section 721 does not apply.” (Emphasis 
added.) In other words, Treas. Reg. §1.721- 
1(b)(1) implies that the issuance of a 
profits interest is a nonrecognition event 
under Code §721. 

3 1993-2 C.B. 343. 

* 2001-34 I.R.B. 191 (August 20, 2001). 

5 Notice 2005-1, Q&A 7, 2005-2 I.R.B. 
274. 

Treasury Regulation §25.2701- 
1(c)(3). 

7 See Rev. Rul. 68-79, 1968-1 C.B. 310, 
in which a partner contributing cash for 
an interest in a continuing partnership is 
entitled to long-term capital gain on al- 
locable share of gain on partnership long- 
term capital asset sold one month after 
admission. Under reverse Code §704(c) 
principles, the new partner should only 
share in gain attributable to appreciation 
after admission. 

8 For a good discussion on taxation of 
contingency fees in Florida, see Merritt 
A. Gardner, Taxation of Contingent Fees, 
77 F.a. B. J. 41 (December 2003). 

2 Cotnam v. Commissioner, 263 F.2d 


119, 126 (5th Cir. 1959), provides that 
the assignment of a claim pursuant to a 
contingency fee contract is not attribut- 
able to assignment of income principles 
because recovery is still speculative and 
absent the services of the attorney, there 
would have been no recovery. 

10 Estate of Clarks v. U.S., 202 F.3d 854 
(6th Cir. 2000). See Kalinka, A.L. Clarks 
Est. and the Taxation of Contingent Fees 
Paid to an Attorney, 78 Taxes 16 (2000). 

1 2005-24 I.R.B. 1221. 

The materials for this hearing are 
entitled: Joint Committee on Taxation, 
Present Law and Analysis Related to 
Tax Treatment of Partnership Carried 
Interests and Related Issues, Part I, (JCX- 
62-07), September 4, 2007; see also Joint 
Committee on Taxation, Present Law 
and Analysis Related to Tax Treatment of 
Partnership Carried Interests and Related 
Issues, Part IT, (JCX-63-07), September 4, 
2007. Both are available at www.house. 
gov/jct. 
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REAL Property, PROBATE AND | 
Trust LAW 


by Frederick R. Dudley 


The Impact of Unlicensed Contractor Activities 


Imost every construction 

activity requires licensure 

of the individual and, if 

applicable, any business 
entity contracting to perform that 
activity, unless exempt. Therefore, it 
is not surprising that unlicensed ac- 
tivities in the construction industry 
have been the focus of intense public 
policy debate for the past 20 years, 
and the statutory changes and case 
decisions described herein exemplify 
that debate. The Florida Department 
of Business and Professional Regula- 
tion (DBPR) is the regulatory body 
that prosecutes unlicensed activities 
in this area and, through its various 
boards,' licenses construction activi- 
ties. 

While the details of contractor 
licensing are beyond the scope of 
this article, basic licensing informa- 
tion has been included in order to 
give legal practitioners some means 
of identifying possible unlicensed 
activities. This article deals primar- 
ily with the Construction Industry 
Licensing Board (CILB), but there 
are many parallels with the Elec- 
trical Contracting Licensing Board 
(ECLB). 


Client Encounters of the (Too) 
Close Kind 

Following are some of the situa- 
tions a practitioner might routinely 
encounter that require some under- 
standing of these licensing require- 
ments, which failure to recognize and 
comply might cause great harm to the 
client: 

¢ Formation of New Legal Entity 
— Your client is a sole proprietorship 
that has been engaged in construc- 


tion work for many years, but good 
tax planning and asset protection 
indicate that the business should now 
operate as a corporation or limited 
liability company. You create the 
new entity and transfer the business 
assets into the new business, which 
then begins contracting under its 
new name. However, until an applica- 
tion for the new entity has been ap- 
proved by DBPR, any contract, lien, 
or bond rights may be unenforceable 
by the contractor (in law or equity). 

© Merger of Legal Entities — Your 
client engages in construction ac- 
tivities and has met all licensure 
requirements. You are retained to 
represent the client in the acquisition 
and merger of another entity, which 
will become the surviving entity fol- 
lowing the merger. The activities of 
the acquired entity may be unrelated 
to construction. However, until an ap- 
plication for the new merged entity 
has been approved by DBPR, any 
contract, lien, or bond rights may be 
unenforceable by the contractor (in 
law or equity). 

© Contract Preparation — A corpo- 
rate client retains you to prepare or 
review its contract forms. You check 
the DBPR records and determine 
that all licensing requirements have 
been met. However, if the Florida 
Department of State records indicate 
that the business name in which your 
client contracts for construction work 
is “inactive,” any such contract may 
be unenforceable. 

e Lien Preparation — Your firm has 
been engaged to prepare and record 
a construction lien pursuant to Ch. 
713, Part I, for the unpaid balance 
due on a contract. However, unless 
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you can determine that the lienor 
has met the state or local licensure 
requirements, that lien may be unen- 
forceable (and the owner entitled to 
“prevailing party” attorneys’ fees). 

© Contract, Lien, or Bond Litiga- 
tion — You have been retained to file 
or defend an action for breach of con- 
struction contract, with or without 
a lien foreclosure or cause of action 
against a surety bond. Unless the 
contractor is properly licensed as re- 
quired by F‘S. Ch. 489, you may need 
to raise (or encounter) a defense that 
might result in a summary judgment 
for (or against) your client, together 
with an award for “prevailing party” 
attorneys’ fees. Did you advise your 
client of such possible consequences 
upon engaging in the litigation? 


Unlicensed Contracting Activities 

There are at least eight possible 
legal consequences that can result 
from construction activities by an 
unlicensed contracting entity,” each 
of which is described herein. 

e Loss of contractor’s con- 
tract rights (F.S. §§489.128 and 
489.532).° 

© Loss of lien and bond rights (FS. 
§713.02(7)). 

eTreble damages 
§768.0425). 

¢ Damages for violation of building 
code §553.84). 

Administrative sanctions (FS. 
§§455.228 and 489.13). 

e Criminal penalties (F.S. 
§489.127(2)). 

¢ Possible action for “disgorge- 
ment” (per case law). 

¢ Cause of action for “unfair trade 
practice” (F.S. §501.204). 


(F.S. 


Definitions 

Several statutory definitions are 
important to an understanding of 
“unlicensed activities,” beginning 
with the definition of “contractor” in 
§489.105(3). 


(3) “Contractor” means the person who is 
qualified for, and shall only be responsible 
for, the project contracted for and means, 
except as exempted in this part, the per- 
son who, for compensation, undertakes 
to, submits a bid to, or does himself or 
herself or by others construct, repair, alter, 
remodel, add to, demolish, subtract from, 
or improve any building or structure, 
including related improvements to real 
estate, for others or for resale to others; 
and whose job scope is substantially 
similar to the job scope described in one 
of the subsequent paragraphs of this 
subsection. For the purposes of regulation 
under this part, “demolish” applies only to 
demolition of steel tanks over 50 feet in 
height; towers over 50 feet in height; other 
structures over 50 feet in height, other 
than buildings or residences over three 
stories tall; and buildings or residences 
over three stories tall. Contractors are 
subdivided into two divisions, Division 
I, consisting of those contractors defined 
in paragraphs (a)-(c), and Division II, 
consisting of those contractors defined in 
paragraphs (d)-(q). 


Note that “compensation” is re- 
quired, so working for free does not 
require a license. On the other hand, 
merely “offering” to perform contract- 
ing services is an act of “contracting” 
for which a license is required, unless 
one of the statutory exemptions ap- 
plies. 

FES. §489.105(6) defines “contract- 
ing” as follows: 


(6) “Contracting” means, except as ex- 
empted in this part, engaging in business 
as a contractor and includes, but is not 
limited to, performance of any of the acts 
as set forth in subsection (3) which define 
types of contractors. The attempted sale of 
contracting services and the negotiation 
or bid for a contract on these services also 
constitutes contracting. If the services of- 
fered require licensure or agent qualifica- 
tion, the offering, negotiation for a bid, or 
attempted sale of these services requires 
the corresponding licensure. However, 
the term “contracting” shall not extend 
to an individual, partnership, corporation, 
trust, or other legal entity that offers to 
sell or sells completed residences on prop- 
erty on which the individual or business 
entity has any legal or equitable interest, 
if the services of a qualified contractor 
certified or registered pursuant to the 
requirements of this chapter have been 
or will be retained for the purpose of 
constructing such residences. 


The last sentence of this section 


constitutes the so-called “developer’s” 
exemption, which is only a partial ex- 
emption in that it only allows the of- 
fering and contracting of “completed 
residences” if a licensed contractor is 
used for the actual construction. 

Next, §489.105(13) defines a “busi- 
ness organization” as follows: “Busi- 
ness organization’ means any part- 
nership, corporation, business trust, 
joint venture, or other legal entity 
which engages or offers to engage in 
the business of contracting or acts 
as a contractor as defined in this 
section.” 

This definition is used in §489.119(2) 
as follows: 
(2) If the applicant proposes to engage in 
contracting as a business organization, 
including any partnership, corporation, 
business trust, or other legal entity, or 
in any name other than the applicant’s 
legal name or a fictitious name where 
the applicant is doing business as a sole 
proprietorship, the business organization 
must apply for a certificate of authority 
through a qualifying agent and under the 
fictitious name, if any. 


Types and Scopes of Licenses 
There are three types of contrac- 
tors: certified, who can perform in 
every city and county in the state; 
registered, who can only perform 
in the local governments (cities and 
counties) where they are licensed 
and their local licensure is then 
“registered” with the state; and spe- 
cialty. Both certified and registered 
contractors are grouped into two 
divisions and each type is limited to 
the “scope” of work described in F‘S. 
§489.105(3)(a)-(q), as follows: 


Division I includes the following contractors: 
(a) General (any structure); (b) Building 
(commercial and residential structures 
not exceeding three stories, and accessory 
structures), and (c) Residential (one-family, 
two-family or three-family structures not 
exceeding two habitable stories over not 
more than one uninhabitable story, and ac- 
cessory structures). 

Division II includes the following contrac- 
tors: (d) Sheet metal; (e) Roofing; (f), (g) and 
(h) Air-conditioning categories; (i) Mechani- 
cal (which includes air-conditioning); (j), (k) 
and (1) Pool/spa categories; (m) Plumbing; 
(n) Underground utility and excavation; (0) 
Solar; and, (p) Pollutant storage systems; 


“Specialty” contractor is defined 
in §489.105(q) as a contractor whose 
scope of work is limited to a particu- 
lar phase of construction. Pursuant 


to §489.113(6), the CILB may, by 
rule, create a number of “voluntary” 
specialty contractors. To date, they 
have done so for structural, gypsum 
drywall, glass and glazing, and sev- 
eral subsets of pool/spa construction.* 
In addition, §489.117(4) recognizes 
“local” specialty contractors, but does 
not require that these licenses be 
registered with the board. 


Exemptions from Licensure 

There are numerous exemptions 
from licensure as set forth in §489.103 
and elsewhere, such as the employees 
of a licensee, and some of the major 
ones are as follows: 

Owner/ builder Exemption — 
Pursuant to F.S. §§489.103(7)(a) 
and (b), an owner is permitted to 
construction of a single-family resi- 
dence, regardless of value, and com- 
mercial improvements up to a value 
of $75,000.° An owner’s affidavit re- 
quiring personal use of any residence 
for a period of at least one year is set 
forth in the statute. 

e Jim Walter Exemption — FS. 
§489.117(4)(e) provides as follows: 


(e) Any person who is not required to 
obtain registration or certification pur- 
suant to s. 489.105(3)(d)-(0) may perform 
specialty contracting services for the 
construction, remodeling, repair, or im- 
provement of single-family residences, 
including a townhouse as defined in the 
Florida Building Code, without obtaining 
a local professional license if such person 
is under the supervision of a certified or 
registered general, building, or residential 
contractor. As used in this paragraph, su- 
pervision shall not be deemed to require 
the existence of a direct contract between 
the certified or registered general, build- 
ing, or residential contractor and the 
person performing specialty contracting 
services. 


e “Big Boy” Exemption — 
§489.119(8) provides an exemption 
from licensure for entities that em- 
ployee a licensed contractor for con- 
struction of improvements on their 
own property and have a net worth 
of at least $20 million (for example, 
Disney, Universal, and Martin-Mari- 
etta). 

® Developer Exemption — The defi- 
nition of “contracting” as set forth in 
§489.105(6) permits the owner of any 
legal or equitable interest to “offer” 
and “contract” to sell completed single- 
family residential units, whether 
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completed at the time of the contract, 
provided that the actual construction 
is performed by a licensed contractor. 


Loss of Contract Rights 
F.S. §489.128 

A copy of the current statute, in- 
corporating the 2006 amendments is 
attached as an appendix at the end 
of this article (page 65). The original 
section became effective on October 
1, 1990°; however, unlike the current 
statute, it applied to any party’s 
enforcement of the contract, and 
contained a “cure” provision to allow 
the contractor to become licensed 
after the contract had been entered 
into. An amendment effective July 1, 
1993,’ made a slight change to the 
“equity” reference in this law. 

Effective July 1, 2000,* the right to 
“cure” provision was eliminated from 
the statute, but the bill was silent 
as to the “retroactive” application of 
this change. This provision was as 
follows: “However, in the event the 
contractor obtains or reinstates his 
or her license, the provisions of this 
section no longer apply.” 

Effective June 25, 2003,° a num- 
ber of important qualifications were 
added to “clarify” when a contractor 
was or was not considered “unli- 
censed.” This bill expressly provided 
for “retroactive” application of these 
changes. 

Effective October 1, 2006,'° addi- 
tional qualifications were added, also 
to “clarify” when a contractor was 
or was not considered “unlicensed,” 
including: clarify that an individual 
shall not be considered to be “unli- 
censed” if no state or local license is 
required for the scope of work being 
performed;'! and add another classifi- 
cation of business organizations that 
will not be considered “unlicensed” 
when the licensed individual has 
submitted an application to become 
approved as the company’s qualify- 
ing agent, but the department or 
board failed to act thereon within the 
“deemer” provisions of §120.60 (i.e., 
90 days). 

Under the original statute that was 
in effect from October 1, 1990, until 
June 25, 2003, any party was prohib- 
ited from enforcing a contract with 
an unlicensed contractor; however, 


effective with the 2003 amendments, 
the statute restricted enforcement 
only by “the contractor.” In Castro v. 
Sangles, 637 So. 2d 989 (Fla. 3d DCA 
1994), the owners were barred from 
enforcing a construction contract they 
had entered into with an unlicensed 
contractor. This would appear to be 
a result that could actually benefit 
an unlicensed contractor, except for 
the evidence that the owners were 
aware of the contractor’s unlicensed 
status by applying for the permits 
themselves and representing that 
they were self-constructing. 

Generally, contractors have not 
been allowed to enforce a contract 
entered into at a time when the con- 
tractor was unlicensed, except during 
the “cure” period that existed from 
October 1, 1990, until July 1, 2000, 
when this sentence was removed 
from the statute. However, a possible 
exception is pending in the U.S. Dis- 
trict Court for the Middle District of 
Florida. 

In Lake Eola Builders, LLC v. The 
Metropolitan at Lake Eola, LLC, 416 
F. Supp. 2d 1316 (M.D. Fla. 2006), the 
owner’s motion for summary judg- 
ment against the contractor for being 
unlicensed was denied, even though 
the contractor had failed to obtain 
license prior to entering into the 
contract. According to the undisputed 
facts’® set forth in this opinion, the 
contract was entered into on Decem- 
ber 9, 2003; however, the contractor 
did not apply for a “certificate of 
authority”™ until February 20, 2004, 
and did not receive its license until 
June 18, 2004. 

These licensing requirements have 
also been applied to subcontractors. 

In The Poole & Kent Co. v. Gusi 
Erickson, 759 So. 2d 2 (Fla. 2d DCA 
1999), one of the earliest cases de- 
cided under the original statute, the 
court found that since the contractor 
had a duty to check the licensure sta- 
tus of the subcontractor who did not 
have a qualified agent at the time it 
signed the subcontract agreement in 
1996, the contractor was not allowed 
to vacate an arbitration award in 
favor of an unlicensed subcontrac- 
tor. There is also a possible “unjust 
enrichment” argument in this case, 
where the court noted that the owner 
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had already paid the contractor for 
the work performed by the subcon- 
tractor. 

In Hancock-Gannon Joint Venture 
IT v. McNully, 800 So. 2d 294 (Fla. 
3d DCA 2001), because a roofing 
subcontractor’s “local” license had 
expired, the court held that he could 
not enforce his contract with the 
owner. In addition, this case ties 
three of the civil remedy sections 
together as being mutually exclusive 
by remanding the owner’s claims for 
1) treble damages and attorneys’ 
fees pursuant to §768.0425, and 2) 
damages for building code violation 
pursuant to §553.84, both of which 
had been stricken by the trial court. 
In a footnote, the court observed the 
owner may be precluded by §489.128 
from enforcing the contract rights, 
based on Castro, but such a result 
would not prevent damages under 
either §768.0425 or §553.84. 

Also, in Deep South System v. 
Heath, 843 So. 2d 378 (Fla. 2d DCA 
2003), a roofing sub-subcontractor 
was precluded from enforcing its 
contract against its subcontractor, 
because it was not a certified or reg- 
istered roofing contractor and was 
not otherwise exempt from licensure 
requirements. 

Similarly, in Scott & Son Engi- 
neering v. Tarafa Construction, 907 
So. 2d 553 (Fla. 4th DCA 2005), an 
unlicensed subcontractor was barred 
from suing the general contractor, 
and the surety was able to avoid 
payment under the bond it had is- 
sued based on the use of §489.128 
as a defense. However, the impact of 
this case has been nullified by the 
2005 changes to §713.02(7) that now 
expressly allow the enforcement of 
bond rights notwithstanding non- 
compliance with §489.128. 

Section 489.128 has also been 
applied to sureties. In Kvaerner 
Construction v. American SAF, 847 
So. 2d 534 (Fla. 5th DCA 2003), the 
court upheld a surety’s summary 
judgment dismissing the contractor’s 
suit for breach by an unlicensed 
specialty contractor based on the 
contractor’s knowledge that the 
subcontractor was unlicensed, and 
on the contractor’s duty to ascertain 
the license status of its subcontrac- 
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tors. The court reasoned that since 
the pre-2003 version of §489.128 
prevented any party from recovering 
under a contract with an unlicensed 
contractor to allow a suit directly 
against a surety would indirectly 
allow recovery against the bonded 
contractor.’ 

This statute has also been applied 
in cases where fictitious names (“mis- 
nomers”) were used in the contract. 
In Orange City Building Codes Board 
of Adjustment and Appeals v. Strick- 
land Construction Services Corp., 
913 So. 2d 718 (Fla. 5th DCA 2005), 
a contractor’s failure to register its 
fictitious name did not cause it to be 
“unlicensed” pursuant to §489.128. 

Similarly, in Martin Daytona v. 
Strickland Construction, 881 So. 2d 
686 (Fla. 5th DCA 2004), while com- 
menting that R.A.M. of South Florida 
v. WCI Communities, 869 So. 2d 1210 
(Fla. 2d DCA 2004), did not apply, the 
court found that the subcontractor’s 
failure to register and be licensed 
under the fictitious name it used 
on the contract did not render its 
contract unenforceable pursuant to 
§489.128 (which is only referred to 
in Judge Sharp’s concurring opin- 
ion). The court also found that the 
2003 amendment that “a business 
organization shall not be considered 
unlicensed for failure to have a cer- 
tificate of authority” applied to make 
the contract enforceable. 

However, these cases involving 
the use of fictitious names are prob- 
lematic for several reasons. First, 
the referenced portion of the 2003 
amendments was based on the fact 
that DBPR does not issue a docu- 
ment identified as a “certificate of 
authority”; a fictitious name use has 
no bearing on that issue. Secondly, 
allowing the use of “misnomers” 
that are not registered with DBPR 
prevents building officials from ac- 
curately checking the department’s 
online system to confirm licensure 
status at the time a building permit 
is issued. Finally, these cases might 
allow the defense that a contractor’s 
use of a particular name of an unli- 
censed entity was merely a failure to 
apply for the use of that name on a 
“fictitious” basis through the Depart- 
ment of State. 


Lastly, this section has been ap- 
plied to cases involving arbitration 
clauses. While there are numerous 
conflicting cases'* declaring whether 
it is for the courts or the arbitra- 
tors to determine the “validity” of a 
contract containing an arbitration 
clause, all of them appear to have 
been resolved by Buckeye Check 
Cashing, Inc. v. Cardegna, 546 U.S. 
440 (2006). In Buckeye, the Court 
overturned the Florida Supreme 
Court’s decision" and held that 1) the 
arbitration provision is “severable” 
from the remainder of the contract; 
and 2) a claim that the contract was 
void by reason of usury had to be 
determined by the arbitrators, not 
the court, in the absence of an attack 
on the arbitration clause itself (such 
as, the portion of the contract that 
was procured by fraud in the induce- 
ment). 

In this 7-1 decision (Justice Alito 
not taking part, and Justice Thomas 
dissenting based on the view that the 
Federal Arbitration Act does not ap- 
ply to state proceedings),'* the court 
re-affirmed its 40-year-old decision in 
Prima Paint Corp. v. Flood & Conk- 
lin Manufacturing Co., 388 U.S. 395 
(1967). It should be noted that, while 
the FAA only applies to contracts 
involving “interstate commerce,” it 
is hard to imagine a construction 


contract that would not do so, if for 
no other reason than the multiple 
sources of construction materials. 

Buckeye appears to confirm John B. 
Goodman, Ltd. v. THF Construction, 
321 F.3d 1094 (11th Cir. 2003), which 
held that, under Florida’s “separabil- 
ity” doctrine, a contract arbitration 
clause requires the arbitration panel 
(whether FAC or FAA) to determine 
the contract validity, rather than the 
courts, whether the Florida Arbitra- 
tion Code or the Federal Arbitration 
Act applies. 

Several courts have also addressed 
the “retroactive application” of the 
2000 statutory amendment eliminat- 
ing a contractor’s right to “cure.” In 
The Palms v. Magil Construction of 
Florida, Inc., 785 So. 2d 597 (Fla. 3d 
DCA 2001), the court held that the 
2000 amendment to §489.128 remov- 
ing the “cure” provision did not apply 
to a suit pending on the July 1, 2000, 
effective date, because any retroac- 
tive application thereof would affect 
the contractor’s substantive rights. 
In this particular case, the lack of 
license resulting from an agency 
processing error or payment of insuf- 
ficient fees now seems to have been 
addressed in the 2006 amendments. 

In Michnal v. Palm Coast Dev., 
842 So. 2d 927 (Fla. 4th DCA 2003), 
an unlicensed contractor’s lien and 
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breach of contract judgments against 
an owner were upheld (with a remit- 
ter of the damages to the amount 
of the recorded claim of lien) where 
the contractor “salvaged” its license 
prior to filing the lien on October 17, 
1997. In this case, the contract was 
signed on December 4, 1996, after 
the contractor’s qualifying agent had 
resigned, but a new qualifier was 
approved in September 1997. As in 
Palms, the court observed that any 
retroactive application of the statu- 
tory right to “cure” would constitute 
a change in substantive law. 

The Michnal case also contains sev- 
eral unique implications for the lien 
law 1) it “ties” the pre-2000 right to 
cure of §489.128 to the enforcement 
of lien rights under §713.02(7); and 2) 
the contractor’s act of sending a fax 
to the owner proposing to resolve a 
dispute regarding the type of flooring 
trusses to be used was deemed to be 
“final furnishing” for the purpose of 
determining that the lien was timely 
filed. 

Mivan v. Metric Constructors, 857 
So. 2d 901 (Fla. 5th DCA 2003), over- 
turned a summary judgment in favor 
of a contractor in a lien foreclosure 
brought by an unlicensed subcon- 
tractor, based on the existence of 
a “genuine issue of material fact” 
regarding the subcontractor’s “cure” 
of its licensure status. The subcon- 
tractor was not licensed when the 
subcontract was signed on May 16, 
1997, but obtained a license later 
that year. The court held that the 
2000 deletion of this right to cure 
was not intended to apply retroac- 
tively, and that any such retroactiv- 
ity could affect substantive rights. 
Interestingly, this court took notice 
of the 2003 amendments, but offered 
no opinion regarding the retroactive 
application thereof (as was later 
upheld in Promontory). 

Finally, with regard to the “cure” 
provision, R.A.M. of South Florida v. 
WCI Communities, 869 So. 2d 1210 
(Fla. 2d DCA 2004), held that the 
2000 amendment removed the ability 
of an unlicensed contractor to “cure” 
its licensure status after the effective 
date on July 1, 2000. In this case, the 
contract was signed by an unlicensed 
contractor on May 10, 2000, but a 


license was not obtained until Octo- 
ber 25, 2002, well after the effective 
date. As such, the ability to “cure” was 
eliminated after the effective date. As 
an aside, Judge Canady’s opinion in 
this case predates the Buckeye case 
which now requires the validity of a 
contract containing an arbitration 
clause to be determined by the arbi- 
trator rather than by the court. 

The “retroactivity” of the 2003 
amendments to §489.128 have also 
been addressed in Promontory v. 
Southern Engineering, 864 So. 2d 
479 (Fla. 5th DCA 2004). There, the 
retroactive application of the 2003 
amendments was upheld, because it 
met the standards for 1) clear expres- 
sion of intent and 2) lack of adverse 
impact on substantive rights. 

While the retroactivity of the 
2006 amendments has not yet been 
adjudicated in any reported case 
decision, it should be noted that the 
same retroactive language was used 
in that bill as was used in the 2003 
changes. 

With regard to construction liens 
under Ch. 713, Part I, RTM General 
Construction v. G/W Riverwalk, 893 
So. 2d 583 (Fla. 2d DCA 2005), upheld 
summary judgment finding a lien to 
be fraudulent because the contrac- 
tor aided and abetted an unlicensed 
contractor. 


Loss of Lien or Bond Rights: 
F.S. §713.02(7) 

Effective October 1, 1988,!° FS. 
§713.02, was amended to add subsec- 
tion (7). As originally created, this 
subsection simply provided that “no 
lien shall exist in favor of any con- 
tractor ... unless such contractor ... 
is licensed as a contractor pursuant 
to the laws of the jurisdiction within 
which he is doing business.” This sub- 
section was subsequently amended 
in 2003,” to specifically “tie” it to 
Ch. 489. Finally, in 2005,”' it was 
amended into its current form to add 
protection of lien and bond rights of 
“other parties” (such as downstream 
lienors), and to remove any defense 
of a surety that a bonded contractor 
was unlicensed. 


Treble Damages: §768.0425 
Triple damages are provided by 
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statute for “injuries sustained result- 
ing from the contractor’s negligence, 
malfeasance, or misfeasance,” as 
well as for costs and attorneys’ fees, 
if the contractor is neither state 
certified nor licensed by the city or 
county where the business is being 
conducted. 

In Hancock-Gannon Joint Venture 
IT v. McNully, 800 So. 2d 294 (Fla. 3d 
DCA 2001), the court not only denied 
a subcontractor’s contract enforce- 
ment action based on §489.128 (be- 
cause his local roofing license, tempo- 
rarily granted by Dade County in the 
aftermath of Hurricane Andrew, had 
expired), but also rejected the roofer’s 
argument that §768.0425 should not 
apply because the damages were not 
“personal.” 


Cause of Action for Code 
Violations: F.S. §553.84. 

Another statutory cause of action is 
provided against any person or party 
who commits violations of the Florida 
Building Code. This section does not 
refer specifically to a person’s licen- 
sure status, so it might also apply to 
unlicensed contractors. 

There is an exception in this stat- 
ute where a permit is obtained and 
building inspections have passed, but 
that exception “does not apply unless 
the person...knew or should have 
known that the violation existed.” 
Arguably, an unlicensed person may 
not know that a violation existed (as- 
suming that an unlicensed contrac- 
tor is able to obtain a license), but a 
licensed contractor may have a dif- 
ficult time denying such knowledge 
in light of the inclusion of building 
code information on the licensure 
examination.” 

Interestingly, the statutory re- 
quirement that there be “no personal 
injury or damage to property other 
than the property” that is the subject 
of the code violations, was found in 
Comptech Intern, Inc. v. Milam Com- 
merce Park, Ltd., 753 So. 2d 1219 
(Fla. 1999), not to bar claims under 
the economic loss rule because of the 
provision “notwithstanding any other 
civil remedies available....” Finally, 
Hancock also found that §553.84 
gives the owner a statutory cause of 
action. 
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Administrative Remedies 

Pursuant to F.S. §§455.228 and 
489.13, DBPR” has the statutory 
authority to prosecute for “unlicensed 
activities,” including cease and desist 
orders, citation, injunctions, and ad- 
ministrative fines up to $10,000. In 
addition, pursuant to §489.127(1)(f), 
the CILB also has authority to 
prosecute an administrative action 
against a licensee who “aids and 
abets” unlicensed activities. 


Criminal Sanctions 

There are several criminal penal- 
ties that may be imposed for unli- 
censed construction activities under 
F.S. §§775.082 or 775.083. These 
criminal sanctions are not exclusive 
and may be imposed in addition to 
the administrative remedies. 

For example, pursuant to 
§489.127(2), any violation of the 
grounds for disciplinary action un- 
der subsection (1), which includes 
advertising the availability to engage 
in the business or act in the capacity 
of a contractor without being duly 
registered or certified or having a cer- 
tificate of authority, is punishable as 
a misdemeanor of the first degree. 

In addition, any unlicensed person 
who commits a violation of subsec- 
tion (1) after having been previously 
found guilty of such violation com- 
mits a felony of the third degree, and 
any unlicensed person who commits 
a violation of subsection (1) during 
the existence of a state of emergency 
declared by executive order of the 
governor commits a felony of the 
third degree. 

Finally, any person who operates as 
a pollutant storage systems contrac- 
tor, precision tank tester, or internal 
pollutant storage tank lining applica- 
tor in violation of subsection (1) com- 
mits a felony of the third degree. 


Possible Action for 
“Disgorgement” 

While there are no reported cases in 
the area of construction contracting 
involving an action for disgorgement 
of all funds paid to an unlicensed 
contractor, there are several reported 
cases in other areas where judgments 
for repayment of fees for unlicensed 
services have been allowed. 


In Cooper v. Paris, 413 So. 2d 
772 (Fla. lst DCA 1982), the trial 
court’s denial of restitution of real 
estate brokers’ fees paid to a broker 
licensed only in Georgia in connec- 
tion with the sale and purchase of 
Florida property was reversed. While 
referencing F.S. Ch. 475, regulating 
realtors, the rationale for this rul- 
ing would seem to fit the spirit and 
intent of §489.128. Interestingly, the 
broker’s argument that the owner 
knew he was not licensed in Florida 
was rejected. 

The Cooper opinion cites Wil- 
liston on Contracts §1765, p. 247: 
“The broad basis for the doctrine 
that contracts of certain unlicensed 
persons are unenforceable is that the 
courts should not lend their aid to the 
enforcement of contracts where per- 
formance would tend to deprive the 
public of the benefits of a regulatory 
structure.” 

More recently, in Vista Designs v. 
Silverman, 774 So. 2d 884 (Fla. 4th 
DCA 2001), the court ordered reim- 
bursement of attorneys’ fees paid to 
a lawyer who contracted for services 
in Florida but was only licensed in 
another state was affirmed. While 
citing Cooper as supporting case law, 
the court distinguished it from Bedell 
v. Marshall, 508 So. 2d 574 (Fla. 4th 
DCA 1987), on which the trial court 
had relied. In Bedell, disgorgement 
of a real estate commission paid to 
an unlicensed agert was affirmed, 
but the case remanded as to other 
amounts that had been included in 
the jury award that were not in- 
valid. 


Cause of Action for Unfair 
Trade Practice: F.S. §501.204 

Chapter 501, known as The Florida 
Deceptive and Unfair Trade Practices 
Act (FDUTPA), is frequently referred 
to as Florida’s “little FTC act.” Sec- 
tion 501.204(1) provides: “Unfair 
methods of competition, unconscio- 
nable acts or practices, and unfair 
or deceptive acts or practices in the 
conduct of any trade or commerce are 
hereby declared unlawful.” 

In addition to the various statutory 
actions that can be initiated by state 
attorneys and the Office of Attorney 
General, such as civil penalties and 


cease and desist orders, §501.211(1) 
also creates a private cause of action 
for activities that are unlawful un- 
der this act “without regard to any 
other remedy or relief” for “anyone 
aggrieved,” thorough the use of a De- 
claratory Judgment, and subsection 
(2) allows for the recovery of actual 
damages, plus attorneys’ fees and 
costs. 

In Anden v. Litinsky, 472 So. 2d 
825 (Fla. 4th DCA 1985), the own- 
ers’ judgment against an unlicensed 
contractor for damages arising out of 
defective construction and brought 
pursuant to F.S. §501.204 was af- 
firmed. In fact, this section was used 
to impose personal liability on the 
individual corporate officer, not- 
withstanding that the construction 
contract was entered into solely with 
the corporation. Citing Rollins, Inc. v. 
Heller, 454 So. 2d 580 (Fla. 3d DCA 
1984), the court found that there was 
no need to “pierce the corporate veil” 
in order to impose such personal li- 
ability. 

Section 501.2105 provides for the 
award of attorneys’ fees and costs 
to a “prevailing party,” so the use 
of this particular remedy may also 
be considered in those instances 
where the underlying contract 
does not otherwise provide for the 
recovery of fees. Of course, as with 
any such instance, the client should 
always be advised of the exposure 
to potential liability for payment of 
fees incurred by the other party as 
well. 

Except for F.A.C. Rule 2-18.002, 
regarding the disclosure of the 
buyer’s three-day right to cancel 
“contracts for consumer services to 
be rendered in the future on a con- 
tinuing basis,” all the administra- 
tive rules that had been previously 
promulgated pursuant to FDUTPA 
were repealed in 1997 for the stated 
reason that it was not possible or 
necessary to codify all the practices 
that might be considered violations 
of the act. 

Finally, under an earlier regulatory 
environment, CILB has also success- 
fully used §501.204 to suspend the 
license of a contractor who deviated 
materially from construction plans 
without the purchaser’s consent.” 
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Conclusion 

The area of “unlicensed” construc- 
tion activities has continued to gen- 
erate much public debate and policy 
enactments. What began in 1988 
with the creation of F.S. §713.02(7) 
and in 1990 with the creation of FS. 
§§489.128 and 489.532 has become 
increasingly complex. The extensive 
case law that is developing in this 
area exemplifies the serious nature 
of the consequences arising from ac- 
tivities that are determined to have 
been performed on an unlicensed 
basis, and will likely lead to increased 
litigation in breach of contract, lien 
foreclosure, and bond enforcement 
actions as more legal practitioners 
become aware of the severe and mul- 
tiple impacts these laws can have. 

The future uses of a §489.128 
defense to payment may be decided 
based on the courts’ determination of 
such issues as: 1) Does the owner or 
contractor have a duty to determine 
the license status of a party with 
whom they contract?; 2) Will actual 
knowledge of lack of licensure sta- 
tus act as an estoppel?; or, (3) Cana 
misnomer in the contracting party’s 
name be attributable solely to an 
“unregistered fictitious name?” 

Public policy makers may respond 
unfavorably with further statutory 
changes to any attempts to under- 
mine the consumer protection in- 
tended by the current laws requiring 
licensure and punishing those who 
are not properly licensed as required 
by law.Q 


' Construction Industry Licensing 
Board (Ch. 489, Part I), Electrical Con- 
tracting Licensing Board (Ch. 489, Part 
ID), Building Code Administrators and In- 
spectors Board (Ch. 468, Part XII), Board 
of Professional Engineers (Ch. 471), and 
Board of Architecture and Interior Design 
(Ch. 481). 

2 Since construction licenses, like Bar 
memberships, are limited to individuals 
only, if the contracting entity is not an in- 
dividual, such as a corporation or limited 
liability company, that contracting entity 
must have a qualified business number; 
there is statutory reference to such an 
entity having a “certificate of authority,” 
however, no such document is issued by 
DBPR, which is the reason one of the 
2003 amendments still remains in F‘S. 
§489.128, as described further herein. 


3’ There is no comparable section in 
either Ch. 471 (engineers) or Ch. 481 
(architects). In fact, as to “unlicensed” 
architectural services, compare the po- 
tential conflict between District Board 
of Trustees v. Morgan, 890 So. 2d 1155 
(Fla. 5th D.C.A. 2005), in which the lack 
of a certificate of authority was found to 
render the contract only “voidable” (based 
on the owner’s knowledge about the lack 
of proper licensing and acceptance of the 
work), and O’Kon & Company v. Riedel, 
588 So. 2d 1025 (Fla. 1st D.C.A. 1991), in 
which a similar contract was founded to be 
void (and precluded a lien for professional 
services). 

4FA.C. Rules 61G4-15.015, 15.017, 
15.018 and 15.032. 

5 Increased from $25,000 effective 
July 1, 2006, by Ch. 2006-283, Laws of 
Florida. 

6 Ch. 90-228, Laws of Florida. 

7 See §17, Ch. 93-166, Laws of Florida 

8 See §35, Ch. 2000-372, Laws of Florida. 

® See §1, Ch. 2003-257, Laws of Florida, 
§9 of which contains the retroactive provi- 
sions that have been upheld in Promon- 
tory v. Southern Engineering, 864 So. 2d 
479 (Fla. 5th D.C.A. 2004), by way of what 
appears to be dictum. 

10 See §§2 and 8, Ch. 2006-154, Laws of 
Florida, §9 of which contains the retroac- 
tive provisions. 

1! This issue arose as a direct result of 
a partial summary judgment entered on 
February 15, 2005, by Circuit Judge Nan- 
cy F. Alley in CRT Construction v. Dean, 
Case No. 03-CA-2267-15-L (Seminole 
County), in which the court found against 
the contractor, but pointed out that the 
result was “unfair and regrettable.” 

2 This change, too, was based on a pend- 
ing case, which is the reason the bill con- 
tains a “remedial and clarifying” clause 
identical to the one used in the 2003 
changes to this section that were upheld 
and applied retroactively in Promontory 
Enterprises v. Southern Engineering, 864 
So. 2d 479 (Fla. 5th D.C.A. 2004). 

18 The parties disagreed as to the owner’s 
knowledge of the contractor’s licensing 
status at the time of contract. 

‘4 The 2003 amendments recognized that 
a document titled “certificate of authority” 
did not even exist within the department, 
notwithstanding numerous statutory 
references to such a document. 

15 The results of a similar case today 
would likely be different based on the 
2005 amendments to FLA. Stat. §713.02(7), 
which appear to take away the surety’s 
defense that the bonded contractor was 
unlicensed under §489.128. 

‘6 This case appears to overrule many 
prior state cases to the contrary, such as: 
Vacation Beach, 906 So. 2d 374 (Fla. 5th 
D.C.A. 2005); Island Club, 864 So. 2d 1191 
(Fla. 5th D.C.A. 2004); Rewards Hotel, 860 
So. 2d 1011 (Fla. 3d D.C.A. 2003); and 
Island House, 686 So. 2d 1377 (Fla. 1st 
D.C.A. 1997). 

 Cardegna v. Buckeye Check Cashing, 
Inc., 894 So. 2d 860 (Fla. 2005), reviewed 
on remand, 930 So. 2d 610 (Fla. 2005). 

8 While this case was decided under the 
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FAA (9 U.S.C. §§1-16), the majority found 
that the same result would apply to state 
courts as well. 

19 See §15, Ch. 88-310, Laws of Florida, 
which was S.B. 370 sponsored by this 
author. 

20 See §3, Ch. 2003-257, Laws of Florida. 

21 See §6, Ch. 2005-227, Laws of Florida, 
effective October 1, 2005. This removal 
of the surety’s defense that a bonded 
contractor was unlicensed may have 
the effect of overriding Judge Warner’s 
opinion in Scott & Son Engineering v. 
Tarafa Construction, 907 So. 2:1 553 (Fla. 
4th D.C.A. 2005), reported after the 2005 
legislative session, in which an unlicensed 
subcontractor on a public works project 
was barred from suing on the general 
contractor’s performance bond; however, 
this decision, dated June 22, 2005, does 
not reference this latest amendment to 
§713.02(7), which had been passed by the 
legislature on May 5, 2005, and signed by 
the governor on June 14, 2005. 

22 Generally, since a violation of law re- 
sulting in the type of damages that law 
was intended to prevent may be “negli- 
gence per se,” this author is not sure what 
purpose this section serves. Its drafter, 
believes he was preventing code violation 
claims against contractors, but it appears 
that the last phrase (“knew or should have 
known”) destroys any such protection. 

23 With the exception of professional 
engineers, regulated through a private 
entity known as the Florida Engineers 
Management Corporation pursuant 
to Fia. Stat. §471.038(5), and archi- 
tects, regulated pursuant to Fia. Srar. 
§481.205(3)(a), none of the construc- 
tion-related boards have the power to 
prosecute for “unlicensed activities.” 

*4 Swebilius v. Florida Construction In- 
dustry Licensing Board, 365 So. 2d. 1069 
(Fla. 1st D.C.A. 1979). 
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Creditors’ Rights 
By Alexander L. Paskay, Chief Bank- 
ruptcy Judge Emeritus 
Reviewed by Daniel R. Fogarty 

In Creditors’ Rights, Revised Fourth 
Edition, Judge Alexander L. Paskay, 
chief U.S. bankruptcy judge emeritus 
of the U.S. Middle District of Florida 
and adjunct professor of law at Stet- 
son University, updates his treatise 
on bankruptcy law to address recent 
amendments to the Bankruptcy Code. 
The dean of bankruptcy judges, Judge 
Paskay has presided over bankruptcy 
cases under two sets of bankruptcy 
laws, and has approximately 1,700 
published cases to his name. On any 
issue of law that arises in a bankrupt- 


cy case, chances are Judge Paskay has 
considered and issued a well-thought, 
practical, and insightful ruling. 
Judge Paskay is the author or co-au- 
thor of numerous texts and treatises, 
including the 14th edition of Collier 
on Bankruptcy and Volume VI of 
Norton Bankruptcy Law and Practice. 
Judge Paskay has served on the Advi- 
sory Committee on Bankruptcy Rules 
and Practice, as well as a task force 
charged with the revision of the offi- 
cial bankruptcy forms. He has served 
as vice president and member of the 
board of directors of the American 
Bankruptcy Institute and is a fellow of 
the American College of Bankruptcy. 
Creditors’ Rights represents the 


distillation of Judge Paskay’s ex- 
tensive knowledge and practical 
insight to the laws of bankruptcy, 
updated to reflect the recent changes 
of the Bankruptcy Abuse Prevention 
Consumer Protection Act of 2005 
(BAPCPA). Beginning with a discus- 
sion of jurisdiction and powers of the 
Bankruptcy Court, Creditors’ Rights 
considers the generally applicable 
provisions in the context of Ch. 7 
liquidation cases, before continuing 
on to discussions of Ch. 11 reorgani- 
zation and Ch. 13 individual adjust- 
ment of debt sections. The work gives 
the reader a complete landscape 
of bankruptcy jurisprudence, with 
detailed discussions of the code, 


Appendix | 
489.128 Contracts entered into by unlicensed contractors unenforceable.— 


(1) As a matter of public policy, contracts entered into on or after October 1, 1990, by an unlicensed contractor 
shall be unenforceable in law or in equity by the unlicensed contractor. 

(a) For purposes of this section, an individual is unlicensed if the individual does not have a license required by 
this part concerning the scope of the work to be performed under the contract. A business organization is unlicensed 
if the business organization does not have a primary or secondary qualifying agent in accordance with this part 
concerning the scope of the work to be performed under the contract. For purposes of this section, if no state or local 
license is required for the scope of work to be performed under the contract, the individual performing that work 
shall not be considered unlicensed. 

(b) For purposes of this section, an individual or business organization may shall not be considered unlicensed for 
failing to have a business tax receipt issued under the authority of chapter 205. A business organization may shall 
not be considered unlicensed for failing to have a certificate of authority as required by ss. 489.119 and 489.127. 
For purposes of this section, a business organization entering into the contract may not be considered unlicensed 
if, before the date established by paragraph (c), an individual possessing a license required by this part concerning 
the scope of the work to be performed under the contract has submitted an application for a certificate of authority 
designating that individual as a qualifying agent for the business organization entering into the contract, and the 
application was not acted upon by the department or applicable board within the time limitations imposed by s. 
120.60. 

(c) For purposes of this section, a contractor shall be considered unlicensed only if the contractor was unlicensed 
on the effective date of the original contract for the work, if stated therein, or, if not stated, the date the last party 
to the contract executed it, if stated therein. If the contract does not establish such a date, the contractor shall be 
considered unlicensed only if the contractor was unlicensed on the first date upon which the contractor provided 
labor, services, or materials under the contract. 

(2) Notwithstanding any other provision of law to the contrary, if a contract is rendered unenforceable under this 
section, no lien or bond claim shall exist in favor of the unlicensed contractor for any labor, services, or materials 
provided under the contract or any amendment thereto. 

(3) This section shall not affect the rights of parties other than the unlicensed contractor to enforce contract, lien, 
or bond remedies. This section shall not affect the obligations of a surety that has provided a bond on behalf of an 
unlicensed contractor. It shall not be a defense to any claim on a bond or indemnity agreement that the principal 
or indemnitor is unlicensed for purposes of this section. 
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rules, and cases, including updated 
citations. The book fleshes out the 
structure of the code with a compre- 
hensive citation and discussion of 
relevant case law. Although Credi- 
tors’ Rights offers insights to the most 
experienced practitioners through a 
detailed treatment of each section of 
the bankruptcy code and a thorough 
discussion of caselaw, the text also 
functions as a guide to the uniniti- 
ated, and begins with an introductory 
part covering terminology, historical 
context of previous bankruptcy law, 
jurisdiction of the bankruptcy courts, 
and the Federal Rules of Bankruptcy 
Procedure. 

Creditors’ Rights is a compre- 
hensive and exhaustive treatise on 
bankruptcy law in the United States. 
Judge Paskay’s text represents the 
knowledge of a man who has, during 
his career as a bankruptcy referee and 
judge, helped mold and create those 
laws. 

Creditors’ Rights sells for $129.95, 
and is published by Vandeplas Pub- 
lishing, www.vandeplaspublishing. 
com. 


Daniel Fogarty is an associate with 
Stichter, Riedel, Blain & Prosser in Tampa. 


Missing Witness 
By Gordon Campbell 
Reviewed by Claire Hamner Matturro 

Attorney Gordon Campbell hits the 
bull’s-eye the first time with his legal 
thriller, Missing Witness. 

Campbell’s debut novel is a classic 
courtroom drama reminiscent of Scott 
Turow’s Presumed Innocent. But it is 
also a young lawyer’s coming-of-age 
tale, with the inevitable exchange of 
innocence for experience. 

Three generations of attorneys 
mark this story: Frank Menendez, the 
law firm’s aged founder now on his 
death bed, is still the smartest of all; 
Dan Morgan, trained by Frank, is a 
kind, brilliant, flawed man; and Doug 
McKenzie, a year out of law school, is 
awed by Dan until Doug has to clean 
up Dan’s mess with a life or death 
closing argument. 

The story starts simple enough. 
On an Arizona ranch, a woman and 
her 12-year-old daughter enter a 


house, six shots are fired, and the 
two leave the house. Outside, the 
mother drops the gun into the dust 
as a ranch hand watches. Later, 
mother and daughter’s fingerprints 
will both be found on the weapon. 
Inside the house, the husband and 
father of the two, respectively, lies 
dead. The mother is arrested. The 
dead man’s father hires Dan and 
Doug to defend the woman everyone 
believes guilty. Why the father hires 
a famous defense attorney to defend 
the woman accused of shooting his 
only son is slowly revealed as the dy- 
ing Frank fits that puzzle together. 

As Dan and Doug defend the mother 
against first degree murder charges, 
complications arise. In a twist, Dan 
and Doug also agree to defend her 
daughter, who is tried as an adult for 
the same murder. Without question, 
either the mother or the child killed 
the dead man. Yet, Dan and his pro- 
tégé must get them both off. Campbell 
deals with the obvious conflict of inter- 
est directly, but in a way that might 
not satisfy an ethics investigation, 
and which in no way satisfied the 
judge. 

In some ways, whether the attor- 
neys pull off this double defense is 
secondary to the book. Yes, there is 
enthralling courtroom suspense, told 
with an insider’s knowledge, but it’s 
the three generations of attorneys 
that dominate this fine story that, and 
the beauty of the writing, the insights 
into law firm politics, and the brutally 
frank picture of the toll that trial 
work takes on lawyers. Campbell is 
gifted, handling the English language 
with a deft and charmed hand, with a 
rhythm to his sentences that makes 
Missing Witness a joy. 

Campbell’s private story is almost 
as fascinating as his debut novel. A 
64-year-old fellow of the American 
College of Trial Lawyers, he sold his 
manuscript to HarperCollins without 
an agent — given that HarperCollins 
has a stated policy of not dealing with 
authors without agents, such a sale is 
a rarity. Of course, as Campbell gra- 
ciously says in his acknowledgement, 
he had help along the way, including a 
freelance editor who “threw the manu- 
script over HarperCollins’ transom,” 
where a gifted editor had the great 
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good sense to snap it up. 

Missing Witness is available in 
hardcover for $24.95 from William 
Morrow. 


Claire Hamner Matturro is a retired 
Florida Bar member who writes legal mys- 


teries with a sense of humor. Her newest 
book is Sweetheart Deal. 


Risk Management: Survival Tools 
for Law Firms, 2d Edition 

By Anthony E. Davis and Peter R. 
Jarvis 

The newly released Risk Manage- 
ment: Survival Tools for Law Firms, 
Second Edition, jointly published by 
the American Bar Association Section 
of Law Practice Management and the 
Center for Professional Responsibility, 
not only provides a complete overview 
of risk management but also offers a 
practical approach to evaluating the 
state of risk management within a 
firm. 

This updated and revised edi- 
tion helps law firms establish solid 
policies, procedures, and systems to 
minimize risk. Through case studies 
and survey questionnaires, included 
on the accompanying CD-ROM, this 
book demonstrates why risk manage- 
ment is essential to ensuring the best 
client service. 

The books covers various topics 
including how effective risk manage- 
ment systems can help to maximize 
a firm’s profitability; the value of a 
self-audit and how to conduct one; 
how the digital age has affected risk 
for the modern law practice; the main 
elements of risk management for law 
firms; and how to implement risk 
management systems. 

Risk Management: Survival Tools 
for Lawyers, Second Edition is avail- 
able from the ABA Section of Law 
Practice Management and Center for 
Professional Responsibility in paper- 
back with cd-rom for $89.95; $79.95 
for ABA Section of Law Practice 
Management members. 
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The Florida Bar Journal 
Legal Articles 


The Editorial Board encourages your submission for publication consideration. 
Below are guidelines for preparing your manuscript. 


Purpose and General Approach: The primary purpose of articles and columns is to educate or inform 
the reader on issues of substantive law and practical concern .o lawyers. 

Analysis, opinion, and criticism of the present state of the law also are encouraged and 
should be clearly identified by sufficient legal authority on all sides of an issue to enable the 
reader to assess the validity of the opinion. When criticism is voiced, suggestions for reform 
should also be included. Criticism should be directed to issues only. 

Lead articles will be reviewed by members of The Florida Bar Journal Editorial Board. The 
board, which is composed of lawyers practicing various areas of law, has discretion over the 
acceptability of legal articles. 


Quality and Style: The board members approve articles for publication in the Journal only if they are 
of publishable quality. An article possesses “publishable quality” by combining various virtues of good 
legal writing, such as originality, significance of topic, thoroughness of analysis or exposition, clarity of 
discussion, practicality, novelty of topic or approach, sensible organization, and good style. An article 
need not satisfy any set formula to be of publishable quality, and it is not necessarily publishable 
merely because it exhibits a single mark of excellence (e.g., novelty) in the extreme. Thus, even 

the form (i.e., the structure and style) of an article may add to or detract from its message; form is 
content, and good style cannot be divorced from substance. Although the members of the editorial 
board recognize that publishable articles ordinarily will undergo some editing, authors should take 
care to edit and polish their articles before submitting them. Articles requiring substantial editing will 
be rejected or returned to the authors for revision. 


Pending Proceedings; Authorial Involvement: Articles by authors currently involved in pending 
proceedings on the topic of the article or by authors whose firm is involved in such proceedings will 
not be published, except as follows: The editor may publish articles on broad, common topics on 
which numerous proceedings often are pending, such as jurisdiction, as well as articles specifically 
approved by the editorial board as part of a forum for conflicting sides of one or more issues in any 
pending proceedings. 

* Pending Proceedings; Citations: Ali primary authorities cited in articles should be final, 
not pending appellate review. Upon request by the author, the executive committee of the board 
will review any article relying heavily on nonfinal authorities to determine whether to publish it to 
illuminate one or more important issues despite the pendency of any proceedings on point. Prior 
to publication consideration, authors must disclose or disclaim their involvement in such pending 
proceedings. 

Citations should be consistent with the Uniform System of Citation. Endnotes must be 
concise and placed at the end of the article. Excessive endnotes are discouraged. 

* Simultaneous Submission; Reprint: The board prefers not to review articles submitted 
simultaneously to other publications. Prior to publication consideration, authors must notify the 
editorial office if the article or any version of it has ever been published or is pending publication in 
another periodical. 


Columns may be submitted directly to section column editors. Length of columns is 12 pages including 
endnotes. 


Unsolicited manuscripts are invited and may be submitted to: 
Editor, The Florida Bar Journal, 651 E. Jefferson St., 
Tallahassee, FL 32399-2300. 
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Services 


Attorney Referral Services 


& Attention - New Attorneys? 

Just went out on your own? New to Florida? 
Starting up a practice? Let us jump start you. 
- We have helped many.- And they will tell you. 
Referances Available. A-A-A Attorney Refer- 
ral Service; 888-669-4345; 877-733-5342. 


Automotive Forensic Services 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


Disciplinary & Criminal Matters 


a Allen S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation of 
attorneys and other professionals in criminal, 
administrative, and licensing proceedings. 
Mr. Katz is available to act as co-counsel in 
matters throughout the State of Florida in 
state or federal court, and gladly pays referring 
attorneys in accordance with Florida Bar 
Rules. Law Offices of Allen S. Katz, P. A., 
1200 Brickell Avenue, Suite 1620, Miami, 
Florida 33131; Tel: (305) 379-5554, Fax: 
(305) 379-4548. 


Expert Witnesses 


Handwriting 


@ American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
Phone(561)622-6310; 
www.americandocumentexaminers.com. 


= Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Law Enforcement 
& Security 


@ Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.|. Academy graduate. Former 
University Criminal Justice Instructor. (954) 
434-0413. 


Medical 


@ PHYSICIANS FOR QUALITY has been 
providing credible, board certified, prac- 
ticing physicians and health care profes- 
sionals as experts to plaintiff and defense 
attorneys since 1986. PFQ is the most 


cost-effective, experienced choice avail- 
able. 1-800-284-3627, email: kim@pfq.com, 
visit: www.PFQ.com 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: ac- 
cidents, injuries, wrongful death, construction, 
trucking/rail, disputes, product liability, mineral 
property management, mineral appraisal for 
estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut.com. 


_ Financial & Computer 


Forensics 


Bi Financial & Computer Forensics 
Expert witness - Civil & Criminal cases, State 
and Federal Courts throughout Florida. 22 
years exp. John A. Magliano, Jr., CPA, (813) 
245-6742; www.magliano.com. 

Professional Liabili 
Malpractice Insurance 


ty! 


@ Attorneys First Insurance, specializing 
in legal malpractice/professional liability. We 
welcome phone quotes. Sam Cohen, 2623 
McCormick Dr., Suite 105, Clearwater, FL 
33759, (727) 799-4321, Fax: (727) 499-6829; 
e-mail: ATTORNEYSFIRST @AOL.COM. 


Stockbroker Fraud 
Mismanagement 


@ Cali us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities 
industry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of 
securities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 
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Lawyer Services 


Rates 


Standard Format — $80 


per insertion. Minimum 


of 5 lines. Each addi- 
tional line is $20. Initial ad 


placement payable in ad- 


vance. 5-time insertion, 


$400; 10-time insertion, 


$750. 


Display Format — 


1 Time 5 Times 10 Times 


1/6 pg $300 $250 $200 
1/12 pg $250 $225 $200 
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Lawyer Services 


FREE! HCAI MEDICAL TEAM R 
OF MEDICALRECORDS! ° 
WRITTEN REPORT IF CASE HAS 

NO MERIT! 
FREE! ON GOING CONFRENCE TUTORIALS! 
Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 


FREE! 


st ESTIMATION OF ECONOMIC LOSS 


Concise Reports and Expert Testimon 


30 years Experience 
Personal Injury Wrongful Death 


Wrongful Termination Discrimination 


Ronald L. Coccari, Ph.D. 
12133 Via Cercina Dr. 
Bonita Springs, Fl. 34135 

Phone: 239-597-3836 
Email: coccarir@comcast.net 


Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! 
STRONG testimony for Plaintiff & Defense. 


Health Care Auditors, Inc. 
10126 Sorenstam Drive 
Trinity, Florida 34655 

Toll Free 877-390-HCAI 
Facsimile 727-375-7826 
Telephone 727-579-8054 


All major credit cards accepted. 


TIVE EX 


TO THE MEDIALLEGAL COMMUNITY 


TRADEMARK 


& COPYRIGHT SEARCHES 


Engineering, Safety, and 
Security Experts 
(All Disciplines) 


If it's a question of 


Safety... 


The answer must be 


Professional 


Professional Safety Incorporated 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 

INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 


Bill Hager, President 


Former Insurance Commissioner 
Former Property Casualty CEO 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cai 961-995-7429 


Full background at: 
www.expertinsurancewitness.com 


APPROVED- Our services meet 


standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 

Arlington, VA 22203 

Phone: (703) 524-8200 

FAX: (703) 525-8451 

Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


Have you ever wished _ you could sit down and talk in complete confidence with 
someone about your law practice—someone whose drinking or drug problem may 
have been worse than yours; someone who can tell you what drinking/use of drugs 
did to his or her practice, family, and health? Or maybe just someone to listen with 
an understanding heart rather than with judgment and condemnation? 


Have you ever thought what a relief it would be, without any cost whatsoever, to be 
able to talk frankly with just such a person—a person who is solving problems just like 
yours and is living happily and usefully? 


Now xou can. Call the Florida Lawyers Assistance, Inc., hotline 
at 800/282-8981. 
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in 4 HOURS! 
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a 1.800.562.7233 Located in the Palm Beach Area Per \ 
4 
: 


The 1 


with in-depth medical testimony of physical damages caused by pain 


Witness, Ltd? 


medical expert testimony in medical malpractice, personal injury & disability daims 


Lips 

1 Were this Realtor’s lips too loose, 
! promising profits beyond all reality? 
1 And that one, were his so tight that 
! he chose not to disclose concealed 


' facts about the property? Did the 
, other one keep the offer a secret? 


1 As for the Realtors in front of us, 
I did they go by the book, neither 
! saying too much nor too little? 


, When it’s time to get an expert Serving clients since 1985 locally, nationally, internationally 
1 Opinion, talk to Larry Lowenthal, LITIGATION SUPPORT, EXPERT WITNESS TESTIMONY, STATE & FEDERAL COURTS 


lan experienced Broward Realtor and 1 «Divorce JOHN A. MAGLIANO, II For more information and 
! Expert Witness as to Realtor Ethics. , «Bank Fraud Computer Expert d one listing of our 
i H ian. «Civil Fraud services please visit us at: 
columns are published nation- -Data Recovery 
ally at About.com, a NY Times site.) | Seat Becca «File Analysis 
oan ver «Data Corruption IT Services Offices located in Tampa 


Bankruptcy Pet Flori 
1 Check out RealWitness.com or eee a «Pornography Issues & St. Petersburg, Florida 


‘call him at (954) 437-2133 “Attorney Trust Accounts “MOPPing Computer Use 


Reconcilled 


_Med-Witness provides 


CLE Credit Posting 


Update your CLE 
record in record time. 


Discover the 
convenience of 
on-line posting at 
www.floridabar.org. 
Click on CLE. 


Reminder: Florida Bar 
CLE atttendance 
credits are posted 

automatically. 
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CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE 
field of health care 
I 
FINANCIAL & COMPUTER FO : 
JOHN A. MAGLIANO, JR. | : 
inthe Lawver Services. 
inthe Lawyer Ss, 


Attorney’s Title 
Automated Legal 


Clyde Wilson Ted, this case is going to require hard work and a lot of luck — 
Corporate Creations And we just don’t think you’re lucky enough for it. 
Empire Corporate 
FastCase 

First Indemnity 
Florida Lawyers Mutual Cover 3 fl 
Gilsbar 55 
Government Liaison 78 
Harvey E. Morse, P.A. 43 
Health Care Auditors 78 
Henry Didier Law 41 
Insurance Metrics 

Int’! Genealogical 

John Magliano 

Kelley Uustal 

Larry Lowenthal 

LexisNexis 39, 53 
Lilly O’ Toole 33 
Lytal, Reiter Cover 2 
Marcia Lippincott 

Med Witness 

National City 

NITA 

Pitney Bowes 

Professional Safety 

QLTT International 

Ricci, Leopold 

Ronald Coccari 


SunTrust Bank 
West —— This is a brainstorming session, Penworth, 


not a barnstorming session. 


I’d been working in the private sector 
prior to entering the fired sector. 
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Hard Facts. Easy Orders. 


Order the most current and crucial legal resources at 
west.thomson.com. With over 5,000 titles, it’s the 
fastest, easiest way to get what you need. 


» Save 10% at west.thomson.com 


e Secure transactions 
e Money-back guarantee 
e Free ground shipping 


Enter OFFER CODE 551275 before 2/28/08. 


THOMSON 
Save time, save money — west.thomson.com : ie ™ 
WEST 


© 2007 West, a Thomson business L-332536/9-07 1-800-344-5009 
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